CANADIANLAWYERMAG.COM
ISSUE 45.06

TRUSTED AND EFFICIENT
ARBITRAL INSTITUTION
Vancouver International Arbitration Centre assists international and
domestic businesses resolve conflicts without going to court
TOP BOUTIQUES

The top personal injury
firms and arbitration
chambers

INTELLECTUAL PROPERTY
Small and medium-size
enterprises should focus on IP
from the start

PRIVACY & DATA
New legislation will
regulate the use of
artificial intelligence

IFC-01_Editorial2_recovered.indd 1

9/06/2021 3:51:42 AM

UPFRONT

EDITOR’S DESK

www.canadianlawyermag.com
ISSUE 45.06 | JULY/AUGUST 2021
EDITORIAL

Editor-in-Chief
Tim Wilbur
Senior Editor
Elizabeth Raymer
Editor
Zena Olijnyk
Canada News Editor
Aidan Macnab
Production Editor
Patricia Cancilla
Writer
Bernise Carolino

CONTRIBUTORS

Jacquelyn Stevens, Neill May

ART & PRODUCTION

Art Director Marla Morelos
Customer Success Managers Reena Quimosing, Michelle San Juan
Production Co-ordinators Kat Guzman, Loiza Razon
Global Production Manager Alicia Chin (on leave)

SALES & BUSINESS DEVELOPMENT

VP, Media and Client Strategy Dane Taylor
Sr. Business Development Manager Steffanie Munroe
Business Development Manager Lynda Fenton
National Account Executive Abhiram Prabhu

CORPORATE

President Tim Duce
Events and Conference Manager Chris Davis
Chief Information Officer Colin Chan
Human Resources Manager Julia Bookallil
Global CEO Mike Shipley
Global COO George Walmsley

EDITORIAL INQUIRIES

tim.wilbur@keymedia.com

NAUK SUBSCRIPTIONS CO-ORDINATOR
Donnabel Reyes
tel: 647 374 4536 ext. 243
donnabel.reyes@keymedia.com

ADVERTISING INQUIRIES

legaladvertise@keymedia.com

Key Media Canada (Law) Ltd
20 Duncan St., 3rd Floor
Toronto, Ontario M5H 3G8
tel: +1 416 644 8740
www.keymedia.com

Publications Mail Agreement #41261516
ISSN 0703-2129 ©2021
GST/HST Registration #799898465RC-0001
RETURN UNDELIVERABLE CANADIAN ADDRESS TO:
CIRCULATION DEPARTMENT
20 Duncan St., 3rd Floor, Toronto, ON, M5H 3G8
RETOURNER TOUTE CORRESPONDANCE NE POUVANT ÉTRE LIVREÉ AU
CANADA AU SERVICE DES PUBLICATIONS
20 Duncan St., 3rd Floor, Toronto, ON, M5H 3G8
Canadian Lawyer is published 10 times a year by Key Media Canada (Law) Ltd.

A new appreciation
for the office

A

s lawyers begin to return to their offices, firms across Canada are asking
themselves the same question: How should we use our space differently?
The ideas of open-concept offices and remote work were not new in
2020. In fact, our magazine wrote these words in 2018:
“Many corporate closings now are conducted digitally, and most lawyers no
longer need great swathes of desk (or floor) to organize case files. Thanks to the
availability of video conferencing and other digital communications media, many
clients will go months or even years without meeting their lawyers in person.”
What the pandemic did, however, was brought this realization to virtually all
lawyers, and not just those pushing for change. And with this grand experiment
has come a more nuanced understanding of how space can and should be used.
For Sara Forte, who heads a small firm in Surrey, B.C., an open-concept office
was the clear consensus among her staff for their new space (p. 4). Forte took the
idea one step further and brought some meeting space to the outdoors.

Since lawyers have been deprived of
their offices for so long, they are not
likely to take their communal space
for granted.
“Part of that is giving people some fresh air and nature in their day from a
wellness perspective, but also there might be clients that are still nervous about
meeting indoors,” Forte says.
For Borden Ladner Gervais, it is still important for lawyers to have a dedicated
space in the office despite their desire to work at home occasionally as well. So, the
firm is piloting a “digital office concept,” in their Toronto offices where staff will be
able to book offices anytime, but space is given to someone else when they are not
there. The firm has also set up a system where colleagues in practice groups are
encouraged to work in the office at similar times, and personalized digital photos
appear when lawyers have the space booked.
Both BLG and Forte have done extensive research about what their staff want,
and their reasons for coming into the office. Since lawyers have been deprived
of their offices for so long, they are not likely to take their communal space for
granted. They now know much better what it was created for in the first place.
Tim Wilbur, Editor-in-Chief
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NEWS ANALYSIS

The reimagined
office
With hybrid work models now in vogue, the pandemic
has caused law firms across Canada to revisit how
they will use their space, writes Tim Wilbur
WHEN SARA FORTE purchased her new
4,000 square feet of office space in early
2020, she had no idea a pandemic was about
to hit Canada.
“It’s been a big roller coaster of fear and
uncertainty, especially in those early days,
wondering ‘Have I made a big mistake?’” says
Forte, who practises employment lawyer in
Surrey, B.C.
Forte’s decision did seem like bad timing
in the early days of COVID. But as it
progressed and a post-pandemic workplace

ation. She has also maximized outdoor areas
for meetings.
“Part of that is giving people some fresh
air and nature in their day from a wellness
perspective, but also there might be clients
that are still nervous about meeting indoors,”
Forte says, who is looking forward to moving
into the new offices in June.
Dan Boram is the CEO at the design-build
company AURA in Vancouver, B.C., which
works with law firms across Canada.
His company has interviewed over 110

“It’s been a big roller coaster of fear and
uncertainty, especially in those early days,
wondering ‘Have I made a big mistake?’”
Sara Forte, Forte Law Corporation
became a looming reality, Forte realized it
was the chance of a lifetime to reimagine her
new space.
Forte spoke with everyone at her firm to
understand what they would want when
returning to the office. Her team wanted flexibility, but they were unanimous that they also
wanted an open concept office to connect.
While her new offices will have enclosed
rooms for Zoom calls or meetings requiring
privacy, most of the space will be for collabor-

Canadian firms and has noticed a dramatic
shift in how they plan to use space. Before
the pandemic, lawyers and their staff worked
in-office around 70 per cent of the time, while
60 per cent now say they plan to continue
working in a hybrid fashion.
“The main reason why lawyers and staff
want to come into the office is [for] impromptu
face-to-face interaction,” says Boram.
Boram is helping law firms design offices
with glass walls to retain an open feeling but

still allow for private meetings and virtual
meetings. “There is always a push for a smaller
workstation, but when people return, and for
the long term, they want to feel like there’s
adequate separation without having flimsy
plexiglass between them,” he says.
Boram is also recommending ionizer
systems in the HVAC ducting to lessen
airborne contaminants. He says uniform office
sizes are becoming much more common so
that law firms can use corner spaces for collaborative spaces.
After surveying their staff extensively
throughout the pandemic, Borden Ladner
Gervais will be launching a pilot project in
part of their Toronto office adopting what they
call the “digital office concept.”
Staff will be able to book offices anytime,
and the reserved space will be personal-
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THE POST-PANDEMIC
OFFICE
Borden Ladner Gervais reimagined how their offices
will work, starting with a pilot in their Toronto office.
They are taking the following approach in their use
of space and technology:
• Space and offices are available to anybody and
everybody who wants to come in
• Connected space for virtual disputes and
“smart offices”
• Data and analytics used to incorporate in-office
collaboration
• Real estate portfolio will evolve based on realtime usage and data
• HVAC and airflow changes
• Regular cleaning and on-demand with smart tech
• Security (in-office and home-office)
• Increased tech usage and allowance
• In-office targeted health and wellness program

“The main reason why lawyers and staff
want to come into the office is [for]
impromptu face-to-face interaction.”
Dan Boram, AURA
ized with digital elements like digital family
photos when they arrive. The system will
notify mentors and lawyers in the same
practice group when their peers are in the
office to encourage in-person collaboration.
A lawyer will be able to book space for a
prolonged period, but if they go on vacation
for two weeks, the firm will personalize the
office for someone else.
“What I have learned is that this is very
personal to people,” says chief administra-

tive officer Didhiti Bhoumik. “And that you
really have to give this personalization back to
people for them to feel that space belongs to
them when they are there.”
Dharam Dheensaw is the chief information
officer at Harper Grey LLP in Vancouver. He
says his firm is growing but does not plan to
expand its office. By using their space differently, Harper Grey hopes to provide flexibility
for its current lawyers and have more room for
new staff.

Dheensaw says a key consideration for any
redesign is offering lawyers a quiet space to
work if they do come into the office.
“For lawyers,” says Dheensaw, “they really
need that private, contained thinking space.
And that is much different than other like the
tech industry, for instance, where you can put
100 people in a room, and they can work with
high productivity.”
Sadiar Ameri, the branch manager for
recruiter Robert Half Legal in Toronto, says
that the competition for talent in the legal
profession is fierce, and candidates now
expect flexibility.
“If you’re planning on hiring or increasing
headcount, you definitely want to be flexible
in terms of having an office space,” Ameri
says. Law firm offices need to be “spacious
enough to adhere to the safety protocols and
social distancing, and [give] different people
having their own rooms or space to work in
comfortably.”
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WESTERN UPDATE
NEWS BRIEFS
B.C. Court gives ok
to law fighting
renovictions in
New Westminster
The B.C. Court of Appeal has upheld a
“renoviction” bylaw passed in New
Westminster two years ago. In an Apr. 30
decision, the court rejected arguments of
a private company that wanted to evict all
residents of a 21-unit building. The
municipality passed the bylaw saying that
landlords can’t evict tenants without
permits or provide a relocation
agreement. Landlords caught doing so
could be fined up to $1,000 a day and
lose their business licences. In addition,
they must prove the renovations are
necessary and that it would be unlivable
for tenants to stay during the renovations.

Woman in
polyamorous
relationship can
be named as
second mother to
child: B.C. court
A British Columbia judge ruled that a
third person — a second mother — be
added to a child’s birth certificate. The
court acknowledged that current family
laws in the province did not contemplate
the concept of polyamorous families.
“There is a gap in the [Family Law Act]
with regard to children conceived through
sexual intercourse who have more than
two parents,” Justice Sandra Wilkinson of
the Supreme Court of B.C. wrote in a
decision released Apr. 23. To remedy this
gap, Justice Wilkinson exercised her
jurisdiction to declare the second mother
is a legal parent, alongside the child’s
birth parents.

No unreasonable
trial delay caused
by COVID-19,
Alberta court
rules
COVID-19 may have contributed to a
year’s delay in the trial of three accused
with drug trafficking, but the delay was
unforeseen and unavoidable, an Alberta
Court of Appeal Court judge ruled. As a
result, it does not mean the court has

surpassed the 30-month Jordan ceiling
for getting a trial within a reasonable time.
“There was . . .need for emergency
protection orders, to hear family and
parenting matters, and to process
surrogate matters,” she wrote. “In
essence, life carried on in an even more
socially,” Justice Nancy Dilts wrote in a
ruling released in April.

Disbarred
Edmonton
lawyer has his
one-year jail
sentence
reduced to 90 days
A disbarred lawyer has had his one-year
jail sentence reduced to 90 days which
he will serve on weekends, following an
Alberta Court of Appeal decision.
Shawn Beaver, a former Edmonton
criminal lawyer, suspended and
disbarred by the Law Society of Alberta
after having stolen from clients’ trust
accounts, must also provide 200 hours
of community service. “We conclude
that the chambers judge erred in
arriving at the sanction of one-year
incarceration,” Justice Jack Watson
wrote on behalf of the three-judge
appeal panel. “On assessing mitigating
factors, it is an error to wholly reject . . .
those factors advanced by Mr. Beaver.”

Lost bid to block
set-top box sales
upholds notion
that neutral
technology can’t
infringe copyright
Edmonton-based Allarco Entertainment,
which owns Super Channel, lost its initial
bid to block the sale of certain TV set-top
boxes by four major retailers. In Allarco
Entertainment 2008 Inc v Staples, Court
of Queen’s Bench Justice Michael Lema
rejected Allarco’s argument that the
retailers in question — Staples, Best Buy,
London Drugs and Canada Computers
— were encouraging customers to use
the devices to access pirated material.
He denied the injunction to stop sales.
He also upheld the principle that neutral
technologies do not infringe copyright.

Award more
than tripled on
appeal for fired
articling student
at B.C. firm
Acumen Law
Lower court judge erred
in not factoring in lost
opportunity to become a
lawyer, appeal court says
AN ARTICLING student whom a Vancouver
criminal law firm fired for alleged trespassing,
breach of contract and questionable blog postings has seen her award for damages more than
tripled after the Court of Appeal for British
Columbia ruled the lower court judge erred in
not awarding damages for her lost opportunity
to become a lawyer.
“It would have been within the parties’
reasonable contemplation when they entered
the contract that the respondent would lose the
opportunity to become a lawyer if the contract
was wrongfully terminated,” Justice Richard
Goepel wrote on behalf of the three-judge
panel who heard the appeal.
In dismissing the appeal of Acumen Law
and its founder Paul Doroshenko, the appeal
court increased the general damages awarded
to former articling student Melissa Ojanen
by $100,000 — to $118,934 from $18,934 —
and awarded $25,000 in punitive damages.
Ojanen also received aggravated damages
of $50,000 and is entitled to the appeal and
cross-appeal costs.
In ruling in favour of Ojanen’s request for
improved awards for damages, Justice Goepel
wrote: “The trial judge erred in not awarding
punitive damages, as the general and aggravated damages awards were insufficient to
achieve the goals of denunciation, deterrence,
and retribution in light of the appellants’ highly
reprehensible misconduct.”
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Ojanen lost her job after spending four
months in 2016 as an articling student at
Acumen. Doroshenko and Acumen then sued
Ojanen, claiming she was using stolen files to
create a driving-law blog to compete with the
firm for clients.
On Aug. 13, 2019, B.C. Supreme Court
Justice Geoffrey Gomery, the trial judge, found
Acumen did not have just cause to fire Ojanen.
He wrote Doroshenko “jumped to the conclusion” that Ojanen’s intention with the blog [in
question] was nefarious. He awarded Ojanen
$18,944 in general damages and $50,000 for
aggravated damage.

“The trial judge erred in
not awarding punitive
damages, as the general
and aggravated damages
awards were insufficient
to achieve the goals of
denunciation, deterrence,
and retribution in
light of the appellants’
highly reprehensible
misconduct,”
Court of Appeal for B.C. Justice Richard Goepel
In their appeal, Acumen and Doroshenko
did not challenge the trial judge’s findings
of fact. Instead, they argued the trial judge
erred by not considering the special relationship between a principal and articled student
mandated by the rules and requirements
of the Law Society of B.C. The appellants
argued the judge wrongly concluded Ojanen’s
conduct did not breach the employment relationship or justify termination because it fell
short of dishonesty.
However, the appeal court ruled that the
actions of Doroshenko stand out “as unfair and
unduly insensitive.” The judge noted Ojanen
was given her termination notice in front of her
classmates while attending a professional legal
training course, making it an “unnecessary and
psychologically brutal” deliberate public firing.

Q&A

Tamara Napoleon
Partner
MILLER TITERLE LLP

Fast facts:
» Member of Saulteau
First Nations
» University of Victoria –
JD Law, 2005-2008
» University of Victoria,
Bachelor of Arts,
Gender Studies and
Sociology, 2001-2005
» Co-Lead + Principal,
Indigenous Law Group,
Miller Titerle + Co.,
2017-present
» 2020 Lexpert Rising
Star

Miller Titerle’s Tamara Napoleon
reflects on her work as an
Indigenous rights activist
Tamara Napoleon is a partner at Miller Titerle LLP in Vancouver,
focusing on Indigenous law. She was named a Lexpert Rising Star
in 2020, profiling up-and-comers in the legal profession. We asked
Napoleon, a member of Saulteaux (Anishinabe) First Nation in B.C.,
about her interest in the law and what it means to her.
Tell us a bit about your family and how it shaped you?
I have a strong matriarchal bent in my family. My mom, my aunt and
my sister were very much in the constellation of my upbringing, and
they are strong fierce women, so they don’t take a lot of bull, and they
don’t take no for an answer.
What did you learn from your family?
I learned the value of land and relationships as bedrocks of
nationhood. Society reform was a big pillar of my upbringing, too,
making sure that creating opportunities that members of her family
didn’t have.
What made you become a lawyer?
I don’t think that I ever knew that I was going to become a lawyer,
unlike others who grow up knowing that is what they are going to
do. Instead, I took Women’s Studies at the University of Victoria
and decided to stay there for law school after graduating with my
bachelor’s degree.
My aunt was also a big influence. She got her law degree around
the time I was getting my bachelor’s. She would regularly say
something along the lines of “when you go to law school, Tamara.”
What attracted you to Indigenous law?
I wanted a career that didn’t have limitations and where I could
affect a lot of change. And law was very much a language that was
becoming very powerful. It just kept coming up in every direction
that I was looking.
How should Indigenous law and Canadian law work together?
Steps are being taken in having Indigenous laws exist beside
Canadian law, not so much about incorporating Indigenous law into
Canadian law but moving towards legal pluralism, where the two
systems coexist in the same space.
I think we have to challenge the premise Canada has a monopoly
on the application of the law.
What do you hope for your children?
I hope the work I am part of now will mean a better world for my two
sons. My parents’ generation fought their way to open doors, and
my generation is picking up that battle through legal means and
negotiation. I hope when my children become adults, they won’t
have to continue the fight and can focus on other things.
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ONTARIO UPDATE

What employment law
clients are saying about
the new three-day COVIDrelated paid sick leave

days get reimbursed from WSIB for COVIDrelated leave?
As of Apr. 19, if a person had three or more
sick days, which would apply to one of the
COVID-related reasons, that person would
not get additional days, says Shaw.
And employers who already offer paid sick
leave will not be reimbursed by WSIB for an
employee taking COVID-related leave.

Some clients say it unfairly rewards companies that
don’t offer paid sick leave over those that do

“Many employers feel
that they’re essentially
being punished for
stepping up to the
plate before they were
required to do so.”

EMPLOYMENT LAWYERS are helping clients understand their new obligations under
Ontario’s recently implemented COVIDrelated paid leave requirements. However,
some employers complain the measure rewards
employers who do not offer paid sick leave
while doing nothing for those that already do.
On Apr. 29, Ontario enacted Bill 284,
COVID-19 Putting Workers First Act, 2021.
Under the amendments to s. 50.1 of the
Employment Standards Act, provincially
regulated employers must provide employees
with up to three days of paid leave for COVIDrelated reasons. These reasons include being
sick with COVID, testing, isolating while
waiting for test results, vaccination appointments, vaccination side-effects and caring for
a dependent with the virus. The Workplace
Safety and Insurance Board will reimburse
employers up to $200 per day for an employee
missing work for one of these reasons.
“As with what happened last time the

NEWS BRIEFS

government attempted to legislate sick pay,
there’s a lot of questions and pushback from
employers. And it normally comes down to
three main issues,” says Christine Ashton, a
partner at Wilson Vukelich LLP, who practises
labour and employment law and tax litigation.
First, employers are uncertain of how the
three days will work, she says. Clients are asking whether the three days are available forever
or for a limited time and whether employees
get three days per COVID-related leave or
three, total, even if they are required to take
more than one COVID-related leave. They also
want to know whether an employee will get
three, total, or three per employer if they happen to have switched jobs, Ashton says.
The second issue concerns employers who
currently have paid sick days, she says. Clients
had the same questions in 2018 under the
old paid-sick-day policy. Do these three days
tack-on to existing available sick days, and
do employers who already offered paid sick

Court of Appeal rejects
entrapment argument
in four cases arising
from sting operation
Four men arrested and charged in an
undercover police operation targeting
purchasers of child sex work were not
entrapped, said the court. The appeals were
the first opportunity the OCA has had to apply
the SCC’s entrapment case, R. v. Ahmad, to
a different context than aside from a dial-adope operations, says Richard Litkowski, who
acted for one of the parties. “The case will
now go to the SCC to consider of how Ahmad
applies to virtual spaces,” says Litkowski.

Christine Ashton, Wilson Vukelich LLP
“So that’s unfortunate because, understandably, many employers feel that they’re essentially being punished for stepping up to the plate
before they were required to do so,” says Ashton.
Ontario previously required employers to
provide two paid sick days, but the Progressive
Conservative government repealed the measure in 2018. During the pandemic, Premier
Doug Ford faced public pressure from many
medical professionals to re-institute the
policy. Initially, the province responded that
employees were already entitled to various federal benefits, including the Canadian
Recovery Sickness Benefit and the Canadian
Recovery Caregiver Benefit, says Ashton.

Ombudsman for crime
victims backs all
recommendations of
missing person
investigations report
The Office of the Federal Ombudsman for
Victims of Crime has welcomed all 151
recommendations in the final report of the
Independent Civilian Review into Missing
Person Investigations, submitted on Apr.
9 to the Toronto Police Services Board.
Heidi Illingworth, the federal ombudsman
for victims of crime, issued a statement
supporting the report’s recommendations
to eliminate discrimination.
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Q&A

Jennie Chan
Partner
NATIONAL FORENSIC
SERVICES LEADER AT
PWC CANADA

School:
University of
British Columbia
B.Comm., Accounting
Qualification:
Certified in Financial
Forensics, Association
of International
Certified Professional
Accountants
Career:
» Partner, Forensic
Services – PwC
Canada (2016-present)
» Managing Director –
Kroll (2011-2016)
» Associate Director/
Director – Navigant
Consulting (2005-2011)
» Associate – Kroll
(1998-2005)

Communication and compassion
critical for effective leadership
amid COVID’s uncertainty
Jennie Chan is a partner and national leader in forensic
services at PwC. At the second annual Canadian Law
Awards, Chan moderated the panel: “Leadership in a
Time of Uncertainty – Lessons Learned from Success.”
She spoke with Canadian Lawyer about how COVID has
tested and created new necessities for leadership.
What kind of leadership has emerged as the
most effective in the circumstances brought by the
pandemic?
I think that showing care and compassion, obviously,
that has always been an important aspect of leadership.
But I think it is even more so now. Understanding that everybody is likely dealing with some kind of consequence
of the pandemic. The consequences or the challenges
that people are dealing with are all different, but it’s there
for everyone — recognizing that in the conversations
we’re having with people is really important.
There is maybe just a little more conscious
thought, as far as care goes, than perhaps it has been
in the past.
I also think that communication has really become
more important. Again, it’s not that communication
wasn’t important before the pandemic. But given
how we’re working now. We’re largely not in the office
and certainly not had as many people that we’re
physically interacting with on a day-to-day basis.

What have been some of the challenges or
struggles that leaders and team members have
had, including yourself?
It’s that lack of, I think, day-to-day contact or regular
contact with coworkers. The culture that you build
as an office or as a team can be a little bit harder to
keep that going when everybody is remote. You’re not
necessarily having those chats in the kitchen or going
downstairs to have a coffee or meeting with some of
your clients or some of your contacts on a more regular basis over lunch. It’s not that it’s completely gone.
It’s just different. It takes a little bit more thought to
organize that as a virtual discussion.
People are uneasy and feeling precarious in their
positions. Is transparent communication important?
If I think back to, particularly the early days of the pandemic, and people truly not knowing, really anything
about COVID, let alone the challenges and the consequences that were potentially going to happen. I think
that transparent communication was important to
building or maintaining trust.
It’s relationships, whether it’s staff or peers or clients
or contacts. Just having a little bit of vulnerability in
communications helped create a little bit of a bond.
*answers have been shortened

Source: LinkedIn

Platform for electronic
filing of criminal
charges to expand to
six courthouses
The provincial government has announced
plans to expand its “eIntake” platform for
filing criminal charges in six courthouses
across Central Eastern Ontario, including
Peterborough, Newmarket and Oshawa,
this May and implementing the initiative
provincewide 2022. The system aims to
benefit the police, the courts’ justices of
the peace and the broader community by
expediting the criminal charge filing process
and reducing the time spent on paperwork.

Ruling affirms racial
profiling can be result
of a police officer’s
unconscious bias
A majority of the Ontario Court of Appeal
has found that it is unnecessary to prove
the police lied about their reasons for a stop
and arrest or have the police admit to racist
motivations, for a court to make a finding of
racial profiling. The appellant was convicted
after being pulled over due to the police’s
alleged suspicion that he was impaired. On
appeal, he argued that racial profiling had led
to his stop and arrest. The court’s majority
agreed and ordered a new trial.

Legal-tech platform
promotes access to
justice for marginalized
communities
A student team from Queen’s University has
pitched “Mouthpiece Law” at the Collision
2021 conference. Mouthpiece Law seeks
to offer the public cost-effective access
legal services through reduced overhead,
promote access to justice for traditionally
marginalized communities, help legal
practitioners earn more revenue via
digitization and assist the legal community
in adapting to the shift in legal delivery
models to more data-driven methods.
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OTTAWA UPDATE
NEWS BRIEFS
No legal basis
to restore
church
membership
Five Toronto-area
churchgoers have no legal basis for asking
the courts to restore their voluntary
church membership, the Supreme Court
of Canada ruled in May. In a unanimous
decision in Ethiopian Orthodox Tewahedo
Church of Canada St. Mary Cathedral v.
Aga, the court noted that many voluntary
associations have rules and sometimes a
constitution, bylaws in the pursuit of
common goals and a governing body to
adopt and apply the rules. These may
assist in the pursuit of shared objectives
but do not in and of themselves give rise
to contractual relationships between the
individuals who join.

Refugee
lawyers file
challenge to
border
restrictions
The Canadian Association of Refugee
Lawyers initiated a case on May 4 against
the federal government’s Canada-U.S.
border restrictions that have prevented
most refugee claimants from entering
Canada since the start of the COVID-19
pandemic. The association’s media
release noted that, following the
COVID-19 outbreak, Bill Blair, public
safety and emergency preparedness
minister, initially stated that the
government would not turn away refugee
claimants at the Canadian border and
instead impose a health screening and a
14-day quarantine. However, in March
2020, the government announced border
restrictions that turned back refugee
claimants to the U.S.

CJC releases
handbooks for
self-represented
litigants
The Canadian Judicial
Council has published three new
informational handbooks for selfrepresented litigants on civil, criminal, or

family litigation procedures for each
province and territory, available in both
English and French. The handbooks,
produced by the council together with
the Judicial Education Society of British
Columbia, aim to assist individuals
navigating the justice system without the
representation of legal counsel as they
prepare for court proceedings. It also
offers judges tools to suggest to
self-represented litigants, the council
said in a press release.

Lawyers laud
Law Commission
of Canada
revival

SCC rules
on consent,
capacity
Supreme Court agrees
that capacity is a
precondition to consent
and that incapacity
prevents consent

Among the federal
government’s announcements in its 2021
budget was the reconstitution of the Law
Commission of Canada. First created in
1971 as the Law Reform Commission of
Canada, it was disbanded in 1992,
re-established in 1996, then scrapped by
the last Conservative government in
2006. Leah Howie, president of the
Federation of Law Reform Agencies of
Canada, praised the commission’s
attention to systemic racism in the justice
system, legal issues around climate
change, establishing a new relationship
with Indigenous peoples, and rapid
technological shifts in the world.

Rights not
breached in
denying
automatic
appeal
Denying young offenders an automatic
right to appeal their convictions to the
Supreme Court of Canada is
constitutional, the high court ruled. The
May 8, 8/1 decision upheld a teenager’s
sexual assault conviction in a case
examining capacity to consent. In R. v.
C.P., the majority of the court found that
a young person’s Charter rights were
not violated by denying him the right to
an automatic appeal to the Supreme
Court where a conviction was upheld on
appeal but an appellate judge had
dissented on a point of law.

TRIAL JUDGES do not have to consider
consent and capacity to consent separately in
criminal cases or to decide them in a particular
order, the Supreme Court of Canada ruled in a
6/2/1 decision in May.
In R. v. G.F., the majority of the Supreme
Court agreed that capacity is a precondition to consent and that incapacity prevents
consent. Justice Suzanne Côté, who would
have dismissed the appeal, including on the
evidence, found that incapacity can vitiate
consent rather than prevent it.
G.F. and R.B., a common-law couple, were
charged with sexually assaulting a 16-yearold during a camping trip. The issue at trial
was whether the teenager — who had been
drinking heavily and went to lie down in the
respondents’ trailer — had consented to sexual
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activity with the respondents.
The couple was convicted, and on appeal
to the Court of Appeal for Ontario, the panel
of judges found the trial judge had failed to
identify the relevant factors to consider when
assessing whether intoxication deprived the
complainant of her capacity to consent and
failed to consider the issue of consent first and
separately from the issue of capacity.
The Criminal Code defines consent as the
voluntary agreement to engage in the sexual
activity in question. In her majority reasons for
judgement, Justice Andromache Karakatsanis
enumerated the four factors someone must
understand to have the capacity to consent to
sexual activity: the physical act; that the act
is sexual in nature; the specific identity of the

“The distinction
between preventing
subjective consent and
rendering it ineffective
is important . . .”
complainant’s partner or partners; and that
they have the choice to refuse to participate in
the sexual activity.
The majority in the case found that consent
and the capacity to give consent are inseparable and that consent to sexual activity
requires someone to be capable of consenting
before giving their consent. Trial judges don’t
have to evaluate consent and capacity separately or in any particular order. In this case
the majority found that the trial judge had not
erred in finding the teenager was incapable of
consenting and did not give her consent. The
majority also found the trial judge did not err
in addressing the two questions together in
his reasons.
Justice Karakatsanis distinguished between
consent being prevented and consent being
vitiated or rendered ineffective and found that
incapacity prevents consent.
“The distinction between preventing subjective consent and rendering it ineffective is
important, and the proposition that incapacity
vitiates rather than prevents subjective consent
must be rejected . . . ,” she wrote.

Q&A

Police can’t sue Crown
attorneys for misfeasance
Paul Cavalluzzo
Counsel
CAVALLUZZO LLP

Years in law: 48
Career highlight:
Participating in the
argument at the Supreme
Court of Canada in Health
Services and Support
- Facilities Subsector
Bargaining Assn. v. British
Columbia in 2007, when
the court constitutionally
protected the right to
bargain collectively,
and Saskatchewan
Federation of Labour
v. Saskatchewan in
2015, when the court
constitutionally protected
the right to strike.
Wonderful decisions for
Canadian workers.
Career lowlight:
Losing Ontario (Attorney
General) v. Fraser in
2011 when the Supreme
Court of Canada refused
to bring farmworkers,
mostly migrant, under
the Labour Relations Act
of Ontario. We saw what
happened to these poor
workers during the
pandemic without a
trade union.

Paul Cavalluzzo has had a storied career as a constitutional, labour
and administrative lawyer. He has argued significant cases before
the Supreme Court of Canada, the Courts of Ontario, and labour and
administrative tribunals, and as commission counsel for the several
public inquiries.
Recently he argued on behalf of the joint interveners Canadian
Association of Crown Counsel and Ontario Crown Attorneys’
Association in Ontario (Attorney General) v. Clark. The Supreme
Court found police cannot sue Crown attorneys for misfeasance of
public office.
What was significant about your clients’ success in Ontario
(AG) v. Clark?
If you let police sue Crown attorneys, there’d be an appearance of a
conflict of interest which would clearly prejudice the administration
of justice. Police and Crown attorneys each have their important
roles to play. To let police sue Crown attorneys would suggest they
were in effect policing prosecutions through the back door by civil
suits. That would send a terrible message to the public concerning
the Crown’s independence.
Were you expecting this decision?
It was a difficult case because the Ontario Court of Appeal upheld
the right of police to sue Crown attorneys. But if you go into the
underlying constitutional principles, it seemed very unlikely that
the police would have this right to sue Crown attorneys because
of its impact on Crown independence, which is a constitutionally
guaranteed concept or principle.
The decision also vindicated the conduct of the individual Crowns,
both at trial and on appeal.
What are its implications?
The important implication is that police legal actions don’t pierce
crown immunity. If you permitted police to sue Crown attorneys,
the next step would be victims, or other third parties, suing Crown
attorneys. And once you open the floodgates, Crown attorneys would
worry about being sued and how they exercise their discretion on
prosecutions. Crown attorneys have to be concerned about the public
interest and also the rights of the accused. The accused have the right
to sue Crown attorneys through the tort of malicious prosecution.
And an unrelated constitutional question: Does Quebec have
the right to unilaterally amend the Constitution to declare itself a
nation and its official language French?
Under the amending provisions of the Constitution, Quebec cannot
unilaterally declare French as its only official language. Under s. 43,
the participation of Parliament is required through a resolution. A
key principle underlying our Constitution is that Canada has two
official languages. It is not up to one province to change this national
constitutional consensus, and I am sure Mr. Trudeau Sr. would have
agreed with this!
*answers have been shortened
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UPFRONT

COLUMN: BANKING ON CORPORATE

Another report,
same Dey
New guidelines on corporate governance, from the
Rotman School of Management, address the breadth
of issues facing corporate boards of directors in 2021

IT IS INCREASINGLY easy to be numbed
by scale. The pace of COVID-19 infection
and death in some parts of the world is startling, the size of government expenditures to
support world economies is unprecedented,
and the rate of space launches and scope of
plans for space travel are extraordinary. I
could have continued, but the length of that
sentence was starting to belong on the list.
One item that must be included, however, is
the breadth of issues facing corporate boards
of directors in 2021.
Way back in 1994, the Toronto Stock
Exchange accepted guidelines for board governance outlined in a report titled “Where
Were the Directors?” developed by a committee chaired by Peter Dey. That report, which
spawned broad strengthening of governance
standards across the Canadian corporate
landscape, tackled significant problems at
that time, namely the link between some
high-profile corporate failures and structural
and/or engagement failures by those companies’ boards; growing internationalization of
business; and changes to business and society triggered by technological change. The
effects of the initial guidelines are very familiar to corporate practitioners, in particular
the principles concerning board independence and oversight.
Two and a half decades later, Dey has written (with co-author Sarah Kaplan, both of
the University of Toronto’s Rotman School of
Management) another ambitious and visionary report, titled “360º Governance: Where
are the Directors in a World in Crisis?”. The

breadth of the new guidelines is wide, but
there is at its core one single point: since
the last report, thinking about the role of
the corporation in society has significantly
evolved. Corporations are, and are more and
more seen to be, unable to distance themselves from current social problems, including climate change, income inequity and systemic racism.
This development is a result of a great
confluence between incentive and requirement. It is obvious, even by my standards,
to note that corporations are engaged in
intense competition for customers, employees, suppliers and investors who are increasingly making choices based on social considerations. That competition motivates
attention to ESG (environmental, social and
governance) factors. Corporations will also
have noted that social ills, such as climate
change and global pandemics, present hazards and opportunities that are likely better
addressed proactively.
Finally, one needn’t look hard to find studies showing markedly superior performance
by corporations that place higher priority on
ESG issues. This is not to say that responsibility for public welfare should rest with
corporations rather than with governments,
rather that corporations are going to play a
critical role.
Canada is fertile ground for this type of
evolution, given our corporate statutes and
jurisprudence. Corporate statutes in Canada
generally requires directors to, among other
things, “act honestly and in good faith with a

view to the best interests of the corporation.”
The Supreme Court of Canada’s decisions in
Peoples Department Stores Inc. (Trustee of ) v.
Wise and BCE Inc. v. 1976 Debentureholders
made clear that a board’s duties are owed to
the corporation, regardless of context, and
not to its shareholders or any other particular stakeholder.
The new guidelines proposed can, in my
view, be generally divided into three categories.
The first category relates to purpose and
identification. In the wake of the BCE decision, directors and their advisors have struggled with the question of how to weigh the
interests of different groups of corporate
stakeholders. The guidelines include (i) the
identification, disclosure and regular review
of the corporation’s purpose, (ii) alignment of
all board decisions with that purpose, and (iii)
identification of the corporation’s stakeholders. These guidelines are clearly intended to
provide direction to corporate boards.
The second category of guidelines concerns engagement, addressing matters such
as (i) interaction with stakeholders (including through a stakeholder committee),
(ii) specific frameworks for engaging with
indigenous communities, (iii) disclosure of
corporate policies for climate-related risks
and opportunities, and (iv) assessment and
reporting on stakeholder impact.
The third and final category relates to contemporary governance matters such as policies for board diversity, board renewal and
alignment of the company’s compensation
policies with the purpose and long-term sustainability goals of the corporation.
The mind overflows with how the Dey
name might summarize next steps for these
guidelines. One could hope that companies go ahead and make their Dey, that the
guidelines carry the Dey, that they are implemented at the end of the Dey — and, ideally,
that the corporate community will one way
or another seize the Dey.
Neill May is a partner at Goodmans LLP
in Toronto focusing on securities law. He
can be reached at nmay@goodmans.ca.
The opinions expressed in this article are
his alone.
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CROSS EXAMINED

BUILDING A THRIVING
PRACTICE AND PROVINCE
Throughout his career, Pascal de Guise has worked to build a strong identity
for Quebec, while always maintaining his own

BEFORE PASCAL DE GUISE attended
law school, his home province of Quebec
underwent an identity crisis. After the 1995
referendum, Premier Lucien Bouchard
held a summit with leading intellectuals to
determine Quebec’s path forward as part of
Canada. As the president of a student group,
de Guise attended Bouchard’s summit in
October 1996.
“The consensus at the time was we had to
get our financial house in order,” says de Guise.
But, says de Guise, the province also had
to deal with its “social deficit.” This perceived
deficit led Quebec to create its universal
daycare program, which the Federal Liberals
have used as a model most recently.
That balancing act of supporting the
community but thriving economically arguably built Quebec into the economic powerhouse that it is today. It is also evident in
the deals that de Guise works on at Blake,
Cassels & Graydon LLP.
But like his province’s ascent, de Guise
built his practice up incrementally since the
late 1990s, broadening his experience on a
global level while still grounding himself in
his local identity.
de Guise’s experience in student government sparked his interest in law, and he
quickly developed a passion for corporate

law. de Guise joined Davies Ward Phillips &
Vineberg LLP as an associate, which he felt
would give him an international platform
that he and his province needed to thrive.
de Guise spent time in the firm’s New York
office and worked on international deals for
four years, but then chose to make more local
connections when joining BCF LLP.
“BCF was really helping Quebec entrepreneurs and was very, very entrepreneurial. I

decided to broaden his client base to the
institutions that helped support BCF’s
clients, which drew him to Borden Ladner
Gervais LLP.
“I love acting for entrepreneurs, for local
businesses, but I also enjoy … acting for the
institutions that support those entrepreneurs.”
In addition to providing de Guise with a
sophisticated client base, BLG focused on
talent management. de Guise benefited from

“For the first time in my career, I’m not
the most senior openly gay partner. That’s
amazing. I didn’t realize the pressure I felt
about that until finally I’m in a situation
where I feel there’s a critical mass around me.”
got to work very closely with the founding
managing partner, Mario Charpentier, who
was also a defining mentor in my career.
“I started getting involved in knowledge
management, document management systems,
stuff that you generally have at an established
firm that the firm did not have at the time.”
While de Guise enjoyed working directly
with Quebec businesses, he eventually

coaching and learning how to delegate work
effectively now that he was more senior.
“The industry sends you a very strong individual performance message. But what the
studies show and what I learned with my
coach, and I learned from watching people
who really succeed, the key is collaboration.”
Although the coaching training was
helpful, de Guise says his volunteer work was
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PROFILE
Name: Pascal de Guise
Current position: partner, Blake, Cassels &
Graydon LLP
Key dates:
2019: joins Blake, Cassels & Graydon LLP
2013: joins Borden Ladner Gervais LLP
2004: joins BCF LLP
1999: joins Davies Ward Phillips & Vineberg LLP
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where he learned the most profound lessons
about collaboration. de Guise has worked
with the board of the Fondation du Musée
d’art contemporain de Montréal for many
years and is currently the vice president. He
helped launch an annual fundraising event to
connect Montreal leaders with the museum.
“In a volunteer setting, your motivation
[for] collaboration is fascinating because
it’s not about money. It’s about feeling that
you’re making a difference. So, you do learn
in these types of leadership roles to foster a
culture of collaboration.”

him it was somewhere he belonged.
“For the first time in my career, I’m not
the most senior openly gay partner. That’s
amazing. I didn’t realize the pressure I felt
about that until finally I’m in a situation
where I feel there’s a critical mass around
me. And that’s a huge deal for me. At this
stage in my life, it’s a huge game-changer.”
While de Guise felt welcomed at Blakes,
the pandemic struck just after joining in late
2019 and forced him to develop connections
through virtual means instead. While it has
been challenging to do that, one advantage

“When I started practising, clearly there was
a huge prosperity gap between Quebec and
the rest of Canada. … It does feel like we’re
narrowing that prosperity gap.”
de Guise also sits on the Canadian Club of
Montreal board, which brings all the stakeholders in the Quebec business community
together.
With his broad range of connections in
Montreal’s business community, and his
dedication to helping Quebec business excel
globally, de Guise asked himself how he
could truly help these institutions succeed.
However, outside of his professional
ambitions, de Guise had more personal
reason to make a move. de Guise has been
openly gay his entire professional life but
says he was always the most senior openly
gay partner at his firm.
So, when de Guise decided that Blakes
would be where he could best help Quebec
institutions succeed, he also wanted to know
if it would be open to him as a gay lawyer.
So, he challenged the firm to how open
they would be. Their response reassured

has been the ease of making connections
with lawyers in offices across the country.
In a recent transaction for Savaria
Corporation, de Guise says he spent many
hours on calls with colleagues in Toronto
who had done a similar deal, learning from
the best about how to help Savaria achieve
its goals in the most effective way.
de Guise says that the work he is doing at
Blakes feels like the culmination of the goal
Quebec’s leaders gave him at the summit
in 1996 to help Quebec become a global
market leader.
“When I started practising, clearly there
was a huge prosperity gap between Quebec
and the rest of Canada. And what I’m seeing
is [we are] building a great ecosystem,
strong financial institutions, [with] a lot of
other strategic interventions by the government. It does feel like we’re narrowing that
prosperity gap.”

HELPING QUEBEC
BUSINESS SUCCEED
de Guise has advised on:
• Savaria Corporation,
in connection with its
Canadian financing,
raised in support of
its SEK2.9 billion ($452 million) cash bid for
Handicare Group AB;
• Caisse de dépôt et placement du Québec,
Investissement Québec and other participants
on their investment in Inovia Capital’s C$450million backing of domestic tech champions;
• Allied Universal Security Services LLC in its
US$5.3-billion takeover of G4S;
• Desjardins Group on the close of a $25M Series
B by Brim, a Canadian next-generation Fintech
company and certified credit card issuer;
• Teleglobe sale to BCE of 78.4 per cent of its
government-owned shares for $8,374,657,733
(One of de Guise’s first transactions)
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TOP PERSONAL INJURY BOUTIQUES

Lack of jury trials adding
to personal injury case
backlog
NEW TECHNOLOGIES, different ways
of dealing with the courts and clients, and
coping with what is and will continue to be
an overburdened legal system. These are
just some of the trends Canadian Lawyer’s
top personal injury firms for 2021 see in a
future that has been drastically affected by
the COVID-19, sometimes for worse, but
sometimes pointing to a way of doing things
better in the future.
David Levy, the managing partner at
Toronto-based Howie Sacks and Henry

LLP, says that the firm has seen “a dramatic
change” in how personal injury litigation is
being advanced because of the pandemic.
Discoveries, motions, mediations and
pre-trials done over Zoom are becoming the
norm, and motions to strike jury notices have
become commonplace.
While some are speculating virtual mediations are here to stay, others are less than
enthusiastic when it comes to the ability to
assess the credibility of a witness virtually.
“At some point post-pandemic, a body of law

BREAKDOWN OF CANADIAN PERSONAL INJURY CASES, 2004-2018, BASED ON COURTROOM DATA

Renée Vinett, Howie, Sachs and Henry LLP

Animal 1.3%

Harassment 0.6%

Aircraft 1.3%

Libel 0.6%

Police/Municapal Liability 1.9%

Misfeassance in Public Office 0.6%

Sports and Recreational 2.5%

Product Liability 0.6%

Sexual Abuse/Assault/Harrasment 2.5%

Railed Vehicle 0.6%

will develop regarding when virtual procedures ought to still be preferred,” Levy says.
However, trial scheduling court and motions
court have been “quite effective,” so the
expectation is that using virtual platforms for
these proceedings will become permanent.
Levy’s colleague Renée Vinett notes
that bench and bar alike, despite the steep
learning curve, “have adapted well to the
technological demands of this new reality”
as a means to eliminate delays and reduce
costs. “There is little doubt that many of
these technological advancements are here
to stay even once we are finished with the
pandemic.”

Watercraft/Boating 0.6%

2.5%
InfectionDisease
7.5%
Misc.
Negligence

37.7%
Motor Vehicle
Accident

9.4%
Medical Malpractice

9.4%
Assault/Battery
10.1%
Misc. Accident/Injury

10.1%
Slip/Trip &
Fall Accident

Working from home post-pandemic
Source: Painworth.com
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“There is
little doubt
that many of
these technological
advancements are
here to stay even once
we are finished with
the pandemic.”

At Rodin Law Firm in Calgary, Greg Rodin
says technology adoption was not only a
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challenge for the court system. He notes the
learning curve that was needed to develop
strategies “to have almost everyone in the
firm successfully work from home.” He adds
it will be “interesting to see whether working
from home will endure post pandemic and to
what extent.”
David MacDonald at Thomson Rogers
LLP in Toronto notes that the desire for
social contact has made all parties involved in
personal injury cases “much more collegial”
and pleasant towards each other. Colleague
Darcy Merkur says at a more practical level,
communication tools such as Zoom will have
an impact on whether firms feel there is an
advantage in creating and promoting satellite locations of their firm as the playing field
has “levelled out.”
Warren Whiteknight, partner at Bergeron
Clifford LLP, which serves eastern Ontario

tiffs who ask for trials to go ahead on a judgealone basis. But there is often resistance
from defence lawyers representing insurance companies who want to hold out for a
jury trial. These defence lawyers expect that
they will pay out less as jaded jurors who
did not want to be on a jury in the first place
take a more subjective approach in deciding
“routine” automobile accident cases, for
example, compared to how a judge trying the
case might rule.
Whiteknight, along with other award
winners, agree that going the judge-alone
route in these routine cases might help clear
the backlog more quickly. However, they also
acknowledge there is still a strong need for
juries in cases dealing with more catastrophic
injuries, or medical malpractice. “There
are certain cases where the issues at stake
interact with public policy and the public

“Any time you have a legal system that
doesn’t allow people to seek proper
restitution, you have a fundamental
problem that is hurting a cornerstone
of democracy.”
Anthony Vecchio, Slater Vecchio LLP
with offices in Kingston, Ottawa, Perth
and Carleton Place, notes that the delays
in cases caused by the pandemic exposes
the increasing difficulty in getting personal
injury civil trial through the court system.
Delays in trials, potentially even more backlogged when criminal cases are fully up and
running, leads to worries that civil cases like
the ones his firm works on will be pushed
back even further.

Future of personal injury jury trials
Indeed, the future of jury trials in personal
injury cases is potentially at stake, says
Whiteknight. He says to there is an increased
willingness from judges to agree with plain-

20

good,” he says, and it is important to have
juries for those cases to check the temperature of Canadians on these important questions on liability and awards.
“I did a case a couple years ago, where,
halfway through the trial, the jury was struck.
So, we started with a jury and finished with
judge alone,” he says. “And the tone of that
case changed from night to day.” These
issues existed long before COVID-19, but the
pandemic showed the issues in a new light.
In Vancouver, Anthony Vecchio of Slater
Vecchio LLP says that with British Columbia
soon moving towards a no-fault system for
setting accident claims, as many jurisdictions have done already, this puts a signifi-

METHODOLOGY
Earlier this year, Canadian Lawyer asked
lawyers, in-house counsel, and clients
from across Canada to vote on personal
injury firms. They were asked to rank
their top firms from a preliminary
list, with a chance to nominate a firm
that was not included on the list. To
be considered in the vote, firms were
required to have at least 80 per cent
of their business come from personal
injury work. The final rankings were
determined through a points system, in
which firms were rewarded on a sliding
scale for the number votes by ranking.
This year we categorized the winners
by geography, including the Top 10 in
Ontario and the Top 5 in both Western
and Atlantic Canada. The quantitative
results are combined with feedback from
respected senior members of the bar
and in-house counsel when applicable.

cant dent in the ability of accident victims to
use tort law. “And any time you have a legal
system that doesn’t allow people to seek
proper restitution, you have a fundamental
problem that is hurting a cornerstone of
democracy.”

Mass tort claims is “wave of the
future”
Vecchio says that partly due to what is
happening on the no-fault insurance front in
his province, his firm has been delving more
into mass tort actions, seeing them as “the
wave of the future.”
Unlike class-action lawsuits, where the
representative plaintiff pursues the claim
on behalf of the class members, mass tort
actions allow plaintiffs to pursue their cases
individually. Pooling similar cases together
allow plaintiffs to bring an individual lawsuit
against a defendant alongside what is often
hundreds of other individual plaintiffs in the
same situation. These plaintiffs may have
different interests, and assessments of individual damages may vary.
Paul Miller, head of the mass torts department at Howie Sacks and Henry notes the
same trend, saying clients are showing a

www.canadianlawyermag.com

17-34_Top personal injury boutiques.indd 20

9/06/2021 3:58:33 AM

TOP 10 PERSONAL INJURY BOUTIQUES 2021 - ONTARIO
Bergeron Clifford LLP
Kingston, Ottawa, Whitby, Perth, Carleton Place
bergeronclifford.com

McLeish Orlando LLP
Toronto, Barrie, Hamilton, Kitchener, St. Catharines
mcleishorlando.com

Bogoroch & Associates LLP
Toronto
bogoroch.com

Neinstein Personal Injury Lawyers
Toronto
neinstein.com

Boland Romaine LLP
Aurora
bolandromaine.com

Oatley Vigmond LLP
Toronto, North York, Barrie, Hamilton, Sudbury, North Bay
oatleyvigmond.com

Gluckstein Lawyers
Toronto, Niagara
gluckstein.com

Thomson Rogers Personal Injury Lawyers
Toronto
thomsonrogers.com

Howie, Sacks & Henry LLP
Toronto, Bobcaygeon, Brampton Georgetown,
Kitchener, Markham, Oakville
hshlawyers.com

Will Davidson LLP
Toronto, Oakville, Huntsville, Midland, Lindsay, Orillia, Markham
willdavidson.ca

WHEN IT COMES TO FUTURE CARE COSTING,

EXPERIENCE MATTERS
Since 1998 CBA’s primary focus has been life care planning. Our work is comprehensive,
evidence-based, and defensible, and our consultants are Certiﬁed Life Care Planners
from a diverse range of rehabilitative disciplines.

CAROL BIERBRIER & ASSOC.

1-866-314-7335

cbafuturecare.com

www.canadianlawyermag.com

17-34_Top personal injury boutiques.indd 21

21  

9/06/2021 3:58:39 AM

SPECIAL
BUSINESSREPORT
STRATEGY

TOP PERSONAL INJURY BOUTIQUES
CANADIAN DISTRIBUTION OF YEARS FROM INCDIENT TO JUDGEMENT
25.00%

percent

20.00%

15.00%

10.00%

5.00%

0.00%

0

1

2

3

4

5

6

7

8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24

years
Source: Painworth.com

“There’s a number of class actions
and individual class from businesses
who thought they had protection,
and the insurers are fighting it.”
Gary Will, Will Davidson LLP

preference for mass torts actions compared
to class actions.
“It appears that there may be a trend
emerging in serious personal injury cases to
commence individual actions in an effort to
avoid the lumping together of claims,” Miller
says. “The mass tort process empowers
plaintiffs and allows them a real voice in the
outcome of their case.”
As well, amendments to the Class
Proceedings Act also suggest a potential shift
away from class actions in some instances.
Says Miller: “The adoption of the question
of fact or law common to the class members
now being predominate over individual
issues, may in fact create an environment
in which it is difficult to certify class actions
with respect to cases that involve personal
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injury or death.”
A notable example of plaintiffs opting for a
mass tort approach over a class proceeding is
the case of the downing of UIA Flight PS752.
There were approximately 176 passengers
on this flight who departed from Tehran on
January 8, 2020. Minutes after take-off, the
flight was shot down by the Iranian Military,
killing everyone on board. Of the 176 passengers, 138 were eligible based upon the Montreal and Warsaw Conventions.
A class action commenced in January
2020. But at the certification hearing, a
group of counsel representing 92 of the 138
passenger claims sought intervenor status at
the motion to protect the rights of those who
did not want to be part of the class action.
The class was certified, Miller says, “but it
is clear that the majority determined that a
class was not the preferable procedure for
their own case.”
Gary Will at Will Davidson LLP serving
Ontario through offices in Toronto Bowmanville, Midland, Huntsville, Oakville and
Lindsay says his firm is also “somewhat
moving away” from motor vehicle litigation
and into areas such as medical malpractice and product liability. “These are fairly
complex areas,” he says, “you have to be
specialized, you just can’t dabble in this
area.” He adds his firm has put a lot of effort
into training staff and lawyers “and having
them go out and educate themselves in these
new areas so they are ready to take them on.”
Will notes that COVID-19 has led to a
decrease in personal injury cases resulting
from automobile accidents there have been
fewer cars on the road. But what has opened
up is a new area in taking on insurance
companies as businesses try to settle payouts
on business interruption insurance.
“There’s a number of class actions and
individual class from businesses who thought
they had protection, and the insurers are
fighting it,” he says. Settling these cases will
likely end up being decided on the specific
wording of the insurance policies that businesses signed.
“It will likely take a while a year or two at
least before these cases get fleshed out.”
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TOP 5 PERSONAL INJURY BOUTIQUES 2021
– WESTERN CANADA

TOP 5 PERSONAL INJURY BOUTIQUES 2021
– ATLANTIC CANADA

Cuming & Gillespie
Calgary
cuminggillespie.com

Correia & Collins
Saint John
cclawyers.ca

Litwiniuk & Co.
Calgary, Edmonton
litwiniuk.com

MacGillivray Law Office Inc. (MacGillvray Injury and Insurance Law)
Halifax, New Glasgow, N.S.
macgillivraylaw.com

Murphy Battista
Vancouver
murphybattista.com

McKiggan Hebert Lawyers
Halifax
apmlawyers.com

Rodin Law Firm
Calgary
rodinlawfirm.com

Roebothan, McKay & Marshall
St. John’s
makethecall.ca

Slater Vecchio LLP
Vancouver
slatervecchio.com

Wagners Law Firm
Halifax
wagners.co
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Bogoroch & Associates LLP
Email: info@bogoroch.com
Telephone: 1-866-599-1700 | 416-599-1700
Website: www.bogoroch.com

Richard Bogoroch, founder and managing partner of Bogoroch & Associates LLP,
and partner Heidi Brown

BOGOROCH & ASSOCIATES LLP

T

aking on the “most difficult” cases has
been an essential cornerstone of
Bogoroch & Associates LLP’s practice
since its beginning in 1999, says Richard
Bogoroch.
“Providing access to justice to our injured
clients and advancing the law, is what the
firm does, its founder says. “This is relevant
in medical malpractice cases where in our
view, the law relating to causation and loss
of a chance needs to be revisited.”
Over the past ten years, “medical
malpractice has become a significant
component of our practice,” Bogoroch says.
“Access to justice is a challenge for plaintiffs
in medical malpractice cases. They are costly
and more likely to go to trial than automobile accident cases, for example, which
tend to settle out of court,” he notes.
The firm has represented injured
plaintiffs and their families throughout
Ontario in motor vehicle accidents, medical
malpractice, product liability and disability
litigation. Bogoroch has almost 40 years
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of experience in the area, and both he and
partner Heidi Brown are certified specialists
in civil litigation.
“Many of our clients have been rendered
permanently disabled, cannot work and
require constant care and treatment. We
feel privileged and honoured to have been
able to obtain for our injured clients and
their families the financial means to live a
life of dignity.”
Brown says the pandemic has brought to
light another issue related to access to justice
for personal injury plaintiffs the long delay
for cases that are not settled and must go to
trial. Brown notes that there have been few
jury trials in Ontario during the pandemic,
and it is unknown when they will resume.
Brown sees a consensus developing
among the plaintiffs’ bar that there is less
need for jury trials in personal injury cases
unless there is an issue of “community
importance” at stake.
Bogoroch and Brown also point to their
firm’s dedication to supporting organ-

izations with hundreds of thousands of
dollars to increase access to justice, provide
for lawyers’ development and help people
in need.
In addition to donating to hospitals
and non-profit organizations, the firm has
donated more than $300,000 to Osgoode
Hall Law School, and $100,000 to McGill
Law School, to provide scholarships for
students in financial need. As well, it has
donated $200,000 to Queens Law School to
help support its Legal Aid program.
BOGOROCH & ASSOCIATES LLP AT A GLANCE

13

Number of lawyers

4

Number of partners

25

Number of support staff

1999

When firm was founded
Main areas of personal injury practice:
personal injury and medical malpractice
litigation
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McLeish Orlando LLP
Email: dorlando@mollp.com
Telephone: 416-366-3311 Toll-Free: 1-866-685-3311
Website: www.mcleishorlando.com

Dale Orlando, McLeish Orlando LLP

MCLEISH ORLANDO LLP

D

ale Orlando says the key to McLeish
Orlando LLP’s successful practice is to
be “selective” regarding the cases it

takes on.
“We started the firm with a view to having
a very limited client base,” says Orlando, one
of the firm’s founding partners. He adds,
McLeish Orlando LLP generally deals with
cases of catastrophic or near-catastrophic
injuries. It tends not to take “your average
slip-and-fall or motor vehicle accident case.”
However, Orlando points out a slip and fall or
motor vehicle accident can lead to catastrophic
injuries. “It all depends on the details.”
Orlando says the firm turns away about 95
per cent of inquiries it gets. “It’s not because
those people don’t deserve representation. It’s
just that these lesser-injury cases are not what
this firm does. We’re not so much focused on
growth as delivering high-quality service to a
select group of clients.”
He says: “We can’t undo the harm that
people have suffered, but we get to be their
champion, we get to represent them and make
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sure they aren’t taken advantage of.”
A quick look at the firm’s website indicates
the type of results the firm has earned. There
is the case of a young man awarded more than
$15 million after a billboard crashed onto him,
causing him to become a quadriplegic. There is
also the case of more than $10 million awarded
to a young gymnast catastrophically injured in
a training accident.
Orlando says he takes pride in knowing
that as a partner in a boutique firm, he knows
who the clients are. “When I pick up the phone,
I know who it is, I know their case, and that’s
something I couldn’t do if we had a roster of
400 clients.”
McLeish Orlando LLP’s main office is in
Toronto. However, Orlando emphasizes the
firm’s lawyers can meet with clients across the
province. It has dedicated space available for
meetings in Barrie, Hamilton, Kitchener and
St. Catharines and Sault Ste. Marie. It was
formed in 1999 by Orlando and John McLeish,
with fellow principal partner Patrick Brown.
One of the trends Orlando has seen in the

personal injury space is the amount of advertising used these days.
The growth of advertising in personal injury
law has impacted the legal system in terms of
how plaintiffs are viewed by jurors (in cases of
a trial) and by society in general. “I personally
wish direct-to consumer advertising was not a
thing, as it has to some extent diminished the
stature of the profession.”
He says this type of advertising “can make
jurors jaded, thinking it’s all about greed, or
question the credibility of lawyers in general.”
MCLEISH ORLANDO PERSONAL INJURY
LAWYERS LLP AT A GLANCE

10

Number of lawyers

5

Number of partners

45

Number of support staff

1999

When firm was founded
Main areas of personal injury practice:
motor vehicle, occupier liability, long term
disability
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Boland Romaine LLP
Telephone: 1-844-837-6583
Website: https://bolandromaine.com

Darcy Romaine, partner, Boland Romaine

BOLAND ROMAINE LLP

B

oland Romaine LLP has a guiding
principle: Justice can’t always be
negotiated.
“For us, the greatest advantage you can
give your client is trial experience,” says
Darcy Romaine of the firm, which is dedicated to personal injury litigation with a
focus on complex cases. “Trial experience
discourages discounted offers, sharpens a
lawyer’s ability to predict outcomes, and
most importantly, gives the lawyer the confidence to settle cases based on the evidence
and not a fear of the courtroom.“
The number of trials and the size of the
challenges the firm takes on are disproportionate to its team of four. In addition to Romaine, a named partner, the
firm is rounded out by founding partner
Tim Boland and lawyers Erin Farrell and
Michael Hanton. Their work speaks for
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itself and simply put; Boland Romaine
delivers for its clients.
Along with the rest of the legal world,
Romaine and his colleagues have adapted
to a more virtual practice in light of the
COVID-19 pandemic and the pause on
jury trials in favour of judge alone trials.
Currently, in the midst of a virtual trial,
along with a renewed approach to documentary evidence, the firm set up a virtual
courtroom with cameras strategically placed
to replicate direct eye contact between the
lawyers and witnesses.
While practically a virtual trial simulates the courtroom well, says Romaine, the
gravity of the architecture and solemnity
of the physical courtroom is impossible to
recreate, and most certainly a loss.
It is a significant trend — Romaine
says he never would have thought he’d be

conducting litigation over monitors — but
it’s an effective way to gain access to justice
when jury trials cannot proceed. It will also
remain an effective way to gain access to
justice when the pandemic lifts and judicial
resources will be scarce due to the backlog
of criminal matters.
BOLAND ROMAINE LLP AT A GLANCE

4

Number of lawyers

2

Number of partners

8

Number of support staff

1983

When firm was founded
Main areas of personal injury practice:
personal injury litigation, with a focus on
complex cases
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Gluckstein Personal Injury Lawyers
Email: info@gluckstein.com
Telephone: 416-408-4252
Website: www.gluckstein.com

Bernard Gluckstein, founding partner,
Charles Gluckstein, partner,
Gluckstein Personal Injury Lawyers

GLUCKSTEIN LAWYERS

G

luckstein Personal Injury Lawyers did
not predict a pandemic that would
change how the legal system worked,
but Charles Gluckstein says lawyers and staff
at his firm were prepared for it.
“We were ready and set to go,” Gluckstein
says, remembering Friday, March 13, 2020,
when COVID-19 sent Ontario along with most
of the rest of the world into lockdown. When
Monday, March 16 rolled around, the firm was
ready to keep going, with staff working
remotely from home, with web-based technology holding things together.”
Gluckstein also says he knew it was
important to regularly connect with staff to let
them know what was going on and see each
other, even if it was remotely. “I started doing
town halls almost on a weekly basis, to make
sure that there were those connections and
that we stayed on our mission to do the best
job possible.”
Gluckstein’s father, Bernard, founded the
firm in 1962 and is well known for being a
staunch advocate for the rights of injured
people, and for his philanthropy.

Charles Gluckstein came on board at the
firm after being called to the bar in 1999. He
is a specialist in civil litigation, which encompasses personal injury, motor vehicle claims,
medical and professional negligence, as well
as occupier’s liability issues. A past president
of the Ontario Trial Lawyers Association,
Gluckstein has strong knowledge of legislation
relating to automobile accidents and insurance,
applying this knowledge to both negotiate a
settlement or go to trial.
While COVID-19 has sped up the modernization of the legal system to make it more
efficient and cost-effective in many ways,
thanks to virtual technology, Gluckstein
predicts that the time to resolve cases already
in the system will take much longer than
before the pandemic, “and they were already
very long.”
The small percentage of personal injury
cases that will end up going to trial will not be
dealt with quickly after the court system opens
to pre-COVID conditions, he adds. Criminal
trials and other urgent matters will likely take
precedence. If there is an insistence on a jury

trial, rather than a judge alone, that could take
even longer.
Gluckstein says that, at least among
personal injury lawyers, there is a consensus
building about whether jury trials are needed
in certain types of civil cases, including most
automobile accidents and should be done by
the judge alone.
“It’s not that juries can’t deal with academic
and complex cases; judges are more familiar
with what’s at stake and what the issues are.
Often they can provide the feedback to help
advance the law.”
GLUCKSTEIN AT A GLANCE

14

Number of lawyers

2

Number of partners

32

Number of support staff

1962

When firm was founded
Main areas of personal injury practice:
personal injury, birth injury, medical malpractice,
product liability, class actions, mass torts,
wrongful death, long-term disability
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Litco Law
Email: fred@litco.ca
Telephone: 403-273-8580 | 1-844-Litco4U (toll-free)
Website: www.litco.ca

Fred Litwiniuk, President, Litco Law

LITCO LAW

L

itco Law started out as a family experience back in 1976, and it remains one
to this day, says president Fred
Litwiniuk.
The firm was founded by Litwiniuk’s dad,
Larry, along with his wife, Marianne, an
accountant. “It was basically my dad being a
sole general practitioner back in those days,
doing what he needed to do to keep on the
lights,” he says.
Eventually, Larry Litwiniuk and Marianne
branched out into personal injury law, realizing that “there were a lot of people that
needed help in dealing with the legal aftermath of an automobile accident. So, he took
the opportunity.
The firm grew, with its focus mainly on
auto accidents. Eventually Litwiniuk’s brother
Todd, now CEO of Litco Law, joined the firm
as a lawyer after becoming a member of the
bar in the early 1990s. Litwiniuk joined a
few years later. Even sister Holly not a lawyer
does some marketing work for the firm.
After Fred and Todd took over running
the firm, known for years as Litwiniuk &
Company, it has had exponential growth going
from a staff of 22 to a staff of about 120. Litco
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Law also has three locations, two in Calgary
and one in Edmonton. Fred Litwiniuk says
that one of most rewarding moments of his
life was when the two brothers took over from
their parents “building on an amazing legacy.”
Earlier this year, the firm changed its
name to Litco Law as part of a rebranding
to reinforce a brighter and friendlier look on
Litco Law’s website and social media. The
idea is to play up the “human side” of a law
firm – real people out to help others with real
resolutions. Also, the name is a littler easier
to remember and a lot easier to pronounce. It
also reinforces the team that is Litco Law, not
just the name of the family that founded it.
As for the state of personal injury litigation
in Alberta, Litwiniuk notes that the provincial
government commissioned a report on automobile insurance. Last year, the report recommended a no-fault system, as many provinces
have adopted, including B.C., Saskatchewan,
Manitoba and Ontario. The Alberta commission recommended a “pure” at-fault system
but delivered by private insurers.
So far, Litwiniuk says, the government has
not acted on the recommendations, and it
plans to go back to the public for more consul-

tation. Everyone in the personal injury bar is
waiting to see what happens.”
Litwiniuk says a no-fault system would
negatively affect personal injury lawyers, and
“more importantly, it would negatively affect
the public.” He says the no fault system does
not seem to have saved consumers money, and
“doesn’t really serve the needs” of Albertans.
“I think what we have now works pretty
well,” Litwiniuk says. He notes that, in
general, most personal injury cases related to
motor vehicle accidents do not go to trial, but
those cases in Alberta have an even lower rate
of going to trial than in other jurisdictions,
like Ontario.
LITCO LAW AT A GLANCE

16

Number of lawyers

2

Number of partners

101

Number of support staff

1976

When firm was founded
Main areas of personal injury practice:
personal injury, long-term disability,
class action lawsuits and mass tort actions
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Oatley Vigmond LLP
Email: info@oatleyvigmond.com
Telephone: 1-866-269-2481
Website: www.oatleyvigmond.com

Kevin Henderson, partner, Robert Durante, partner, James Vigmond, founding partner,
Brian Cameron, partner, Troy Lehman, partner, Adam Little, partner

OATLEY VIGMOND LLP

A

dam Little, partner at Oatley Vigmond
LLP, calls it “a sudden modernization
of personal injury law,” pointing to the
changes that the legal system is now experiencing
because of the COVID-19 pandemic.
“Much of this modernization has been a
long time coming”, he says, and is welcomed by
lawyers, clients, and judges alike. He points to
virtual hearings and meetings and the greater
use of electronic documents as just some of the
benefits of having a pandemic give a muchneeded jolt to the system.
Oatley Vigmond was founded in 2002. The
firm has offices in Toronto and Barrie, as well
as serving communities outside of the GTA.
Today, the firm has six partners, who are
recognized as leaders in the field of personal
injury law. Oatley Vigmond also has accident benefits specialists, who come from the
ranks of insurance adjusters. They manage
clients’ (no-fault) statutory accident benefits and arrange for rehabilitation experts
to provide treatment, allowing clients to
focus on recovery. The firm is well versed in
all facets of personal injury law, from motor
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vehicle accidents to product liability and
medical malpractice.
Oatley Vigmond partner Brian Cameron
says he is worried how the pandemic has
bogged down an already overburdened legal
system as many trials have been put over
during various lockdowns and stay-at-home
orders.
He also wants plaintiffs to not feel pressured to settle for less because of long delays.
“You only get one shot,” he says, “so you want to
do it right and get a just award or settlement”.
Fortunately, Little explains, trials by Zoom
are back on track (more or less), and jury
notices are being struck so that cases can
proceed with a judge alone and no jury.
While lawyers for plaintiffs in motor vehicle
accidents are probably happy there are no jury
trials now (juries are seen as leaning towards
the insurance company), Little believes in
some cases, such as medical malpractice, it’s
important that a jury of peers and members
of the community hear evidence to make decisions on liability and causation.
Cameron says he is also worried about

clients when it comes to statutory accident
benefits in Ontario.
Cameron is concerned reductions made
five years ago on the maximum amount paid
out in SABS, to $1 million from $2 million
“can be gone very quickly” when you factor in
all the rehab bills that need to be paid for catastrophic injuries.
“It will be interesting to see what happens
in the future of personal injury trials, but we
can confidently say Oatley Vigmond will be
part of shaping the new landscape.”
OATLEY VIGMOND LLP AT A GLANCE

20

Number of lawyers

6

Number of partners

75

Number of support staff

2002

When firm was founded
Main areas of personal injury practice:
personal injury, product liability, medical
malpractice, brain injuries, spinal cord injuries
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Wagners Personal Injury Lawyers
Email: seriousinjury@wagners.co
Telephone: 1-902-425-7330
Website: www.wagners.co

Raymond Wagner, Q.C., founder and principal,
Wagners Personal Injury Lawyers

WAGNERS PERSONAL INJURY LAWYERS

C

alling Wagners Personal Injury Lawyers,
the greeting you hear on the phone tells
you all you need to know about the
Halifax-based law firm and its goals. “Whatever
your situation may be, it’s our mission to advocate on your behalf with compassion and resolve
[using] our considerable experience and dedication to provide you with the compensation
and closure you truly deserve.”
“It is just a small reminder that founder
Ray Wagner, Q.C., has for most of his close
to 40 years in practice devoted himself to
representing injured plaintiffs, with a growing
focus on class actions and medical negligence.
Wagner says that while automobile-related injuries are still a large part of the
firm’s practice area, much of the firm’s
growth has focused on the more complex
negligence and product liability cases, along
with class actions.
He adds his firm is moving towards
different areas of personal injury law, given
the amount of competition in the area of
auto accidents and “slip and fall” cases.
Wagner says that developing the expertise

to take on these complex areas of law has
been a smart strategy for the firm.
A past case that Wagner points to is
Elwin et al. v. Nova Scotia Home for Colored
Children et al., a class action concerning
historic institutional abuse. The settlement
provided a resolution to the plaintiffs based
on “restorative justice” principles. The firm’s
active class actions include one against the
Attorney General of Canada alleging sexual
misconduct in the Canadian Armed Forces
and the Department of National Defence.
Wagners also represents former students
of the Halifax and Amherst Schools for
the Deaf in a certified class action alleging
systemic abuse and the firm is also seeking
certification of a proposed class action that
it filed on behalf of Officers and/or Members
of the Royal Canadian Mounted Police and
who have been diagnosed with, or suffered
from, an Operational Stress Injury.
In the area of product liability, Wagners
is also handling a certified class action claim
on behalf of Canadians who were prescribed
OxyContin dating back to 2007. A similar

class action involves the Wright Profemur
Hip Implant used with plaintiffs dating
back to 2011.
As for how COVID-19 has impacted the
pace of progress on these cases, Wagner says
these types of civil litigation matters are likely
to be pushed back further, slowing down the
already glacial pace with which they had been
moving. But he says he is generally impressed
at how the court system in Atlantic Canada
has adapted to dealing with the pandemic,
despite an “Atlantic bubble” that opened and
closed more than once.
WAGNERS AT A GLANCE:

12

Number of lawyers

1

Number of partner

20

Number of support staff

1982

When firm was founded
Main areas of personal injury practice:
personal injury, medical malpractice
and class actions
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EMBRACING CHANGE:

CANADA’S TOP 10
ARBITRATION
CHAMBERS
COVID-19 pushed the pace of
change for mediators and arbitrators,
and our winners say many of these
innovations are here to stay
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TOP 10 ARBITRATION CHAMBERS

Clients turning to
arbitration as courts deal
with backlog of cases
LAST YEAR at this time, mediators and
arbitrators cautiously navigated the ins and
outs of a legal system dealing with COVID19. They were trying to figure out protocols
and technologies that rarely, if at all, had
been used.
But as the pandemic lingers on, those on
Canadian Lawyer’s Top 10 list of arbitration
chambers say they are “all in” on a system
that incorporates many of the virtual and
electronic practices that have got us through
COVID-19 so far.

Jack Marshall, a lawyer with Western
Arbitration Chambers in Calgary, says:
“While doing arbitration hearings virtually
has been technically possible for some time,
it is only with the pandemic and the inability
of parties to gather in a hearing room that
virtual hearings became the only alternative
to simply adjourning the hearing until an
uncertain future date when the pandemic is
over.”
To the surprise of many, he adds, counsel
and witnesses find virtual hearings to be

“I think
that virtual
hearings are
here to stay for at
least a percentage of
arbitrations going
forward.”
Kim Neeson, Neeson Arbitration Chambers

USE OF COMMERCIAL ARBITRATION IN CANADA
Arbitration clauses are standard in many
commercial contracts, including:
Construction and engineering contracts

Shareholders’ agreements

Business acquisitions

Franchise agreements

Technology and intellectual property licensing agreements

Source: Westlaw/Thomson Reuters
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workable. While concerned at the beginning
that online cross-examination was challenging, Marshall says participants have found
proceedings quite effective, improving with
practice.
“For example, unlike live hearings where
the focus of the witness shifts between the
cross-examiner and the tribunal, with a
virtual hearing the witness is focused directly
at the camera, thus making it easier to ‘read’
the witness.”
The pandemic has accelerated the use
of technology, says Paul Torrie of Toronto-based Global Resolutions. “The most
obvious example is the use of video conferencing platforms.”
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An early pivot to virtual hearings
Early on in the pandemic, counsel and their
clients quickly pivoted to using video conferencing. And though it is unclear how extensive use will be post-pandemic, arbitrators
say “all indications are it will be a permanent
feature of practice.”
Kim Neeson, with Neeson Arbitration
Chambers in Toronto, envisions a world
where more proceedings will use a hybrid
model of in-person and virtual arbitration
and mediation, as people get vaccinated
and others choose not to. As well, she says,
“the way we look at travel for arbitration
has changed.” How much and how quickly
the arbitration process will change depends
on the dispute’s nature and the participants’

proceedings and share screens to point to
specific materials.
There is also the concern about who
exactly is in the room during online hearings. Goldenberg says most arbitrators
have witnesses take an oath that includes
swearing that no one else in the room and
that they will not using a computer for other
purposes during the hearing.
The possibility of arbitration being done
chiefly through virtual means could also
have an impact on the dynamic of selection
counsel and experts for settling matters
by arbitration, says Marshall, “as they can
be chosen without regard to where they
are based.”
Travel and accommodation expenses are

“Costs and systemic delays are
motivating more litigants to try and
settle their disputes much earlier.”
Paul Torrie, Global Resolutions Inc.

views and comfort level with the technology
involved. “But I think that virtual hearings
are here to stay for at least a percentage of
arbitrations.”
Another Toronto-based arbitrator, Tanya
Goldenberg at ADR Chambers, says there
will be a pivot towards more virtual hearings
and less done in person. But there will always
be a need, and desire, for closer contact in a
post-pandemic world. Already she has had
discussions where parties suggest that it
would likely be by Zoom if the matter goes
forward during the summer. “However, if
it is October, and everybody has had both
doses of their vaccine, we could potentially
do it in person.”
The increased use of document sharing
on cloud platforms has also substantially
impacted arbitration, Goldenberg adds. She
points to the ability to record most virtual

not as much of a factor, he adds, and “so
the expense of an arbitration ought to be
reduced as it is unnecessary to book facilities
to host the arbitration, and travel times for
those participating are essentially zero.” This
model of using arbitration should lead to
an increase in its use to resolve commercial
disputes.

Incentive to arbitrate smaller disputes
Michel Jeanniot at the Canadian Arbitration
Centre in Montreal says the reduced costs
of virtual arbitration mean some parties
might choose that for cases involving smaller
dollar amounts. As the cost factors relating
to arbitration go down, Jeanniot says, there
is an increase in the “smaller ticket” matters,
and ultimately it is a good thing to “use the
private resource of arbitration to resolve
disputes.”

METHODOLOGY
Earlier this year, Canadian
Lawyer asked lawyers, in-house
counsel, and clients from across
Canada to vote on the arbitration
chambers. They were asked to rank
their top firms from a preliminary
list, with a chance to nominate a firm
that was not included on the list.
To be considered in the vote, firms
were required to have at least 80 per
cent of their business come from
arbitration. The final rankings were
determined through a points system,
in which firms were rewarded on a
sliding scale for the number of first
to 10th-place votes received. The
quantitative results are combined
with feedback from respected senior
members of the bar and in-house
counsel when applicable.
Jeanniot notes parties to a dispute have
long turned to arbitration as a means of
achieving a resolution more quickly than the
court system permits. However, economic
pressures are pushing clients to demand
ever-faster results, and “even traditional
arbitral procedures can seem lengthy and
cumbersome.”
He adds that new and evolving tools for
resolving disputes quickly and efficiently
including expedited procedures, summary
dismissal, and emergency procedures could
“lead to an increase in the proportion of
high-value arbitrations through the introduction of case management technologies.”
Torrie in Toronto agrees that “costs and
systemic delays are motivating more litigants
to try and settle their disputes much earlier.”
He says he sees more mediations scheduled before discoveries, and even before the
exchange of pleadings.
Jeanniot says the arbitration community
must embrace technological developments
to become faster and more efficient. “This
includes the shift towards artificial intelli-
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ADVANTAGES AND DISADVANTAGES OF ARBITRATION
The advantages and disadvantages of arbitration compared to court
litigation depend on the dispute and strategic considerations of the parties

• In an arbitration, the parties can choose their decision maker(s), whereas in
litigation the parties are assigned a judge.
• The production of documents in arbitration is typically narrow, whereas litigation
in Canada has a broad discovery process.
• Arbitrations are often private and confidential, whereas court litigation is public.
• Arbitration allows for more control over the legal procedure
(timelines, submissions, exchange of evidence, meetings and locations).
• An arbitration award can only be challenged on very limited grounds, whereas
final court decisions can be appealed on a question of law.

Source: Westlaw/Thomson Reuters

gence, big data, and the Internet of Things,”
he says. “Rather than viewing these trends as
a threat, we must take advantage of the benefits of technological evolution. It is capable
of entirely transforming the landscape of
dispute resolution.”
Another trend is the feeling in the judicial community that arbitration has a positive impact on the courts. Marshall says that
in jurisdictions where court schedules are
clogged, “we note a recognition on the part
of judges of the legitimate role of arbitration
in taking a burden off the courts.” He adds
the increasing number of unsuccessful challenges to arbitration awards reflect a “greater
deference to arbitrators and the arbitration
process on the part of judges.”
Barry Penner, Managing director at
Vancouver International Arbitration Centre,
says lawyers are “increasingly resorting
to arbitration, as the benefits outweigh
concerns over unfamiliarity with the process.
“Arbitration better meets the needs of
disputing parties when it comes to efficiency,
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“We note a
recognition
on the part
of judges of the
legitimate role of
arbitration in taking
a burden off the
courts.”
Jack Marshall, Western Arbitration Chambers

costs and control of process, including choice
of decision maker.”

All hands on deck to clear backlog
Torrie sees an “all hands on deck”
response needed once the pandemic is under
control and more services return to normal.
“Public health restrictions on the operations of the courts during the pandemic
have created tremendous back logs,” he says.
Mediators and arbitrators will need to join in
with other stakeholders to tackle this challenge, he says, adding “innovation, imagination and flexibility will be the watch words.”
But Neeson says that for all the advantages COVID-19 has shown us about
using technology to improve the arbitration process, she thinks there will still be a
desire for, or at least nostalgia for, the “old
days.” Parties in the arbitration process met
at neutral premises like her office for what
often turned out to be a “day-long event.”
“There’s the food, there’s the coming
together in big face-to-face meetings, then
there are break-out sessions in conference
rooms to discuss strategy, and depending on
the arbitrator, the process can to long into
the night,” she says. “There will be some who
will still want that, along with the innovations we’ve seen used recently.”
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TOP 10 ARBITRATION CHAMBERS 2021-22
ADR Chambers
Toronto
adrchambers.com

Global Resolutions Inc.
Toronto
globalresolutions.com

Arbitration Place
Toronto
baystreetchambers.com

Neeson Arbitration Chambers
Toronto
neesonchambers.com

Bay Street Chambers
Toronto
baystreetchambers.com

Vancouver Arbitration Chambers
Vancouver
vancouverarbitrationchambers.com

British Columbia International Commercial Arbitration Centre
(now Vancouver International Arbitration Centre)
Vancouver
vaniac.org

Western Arbitration Chambers
westernarbitrationchambers.ca

Canadian Commercial Arbitration Centre
Montreal, Quebec City
ccac-adr.org/en/home

Yorkstreet Dispute Resolution Group Inc.
Toronto
yorkstreet.ca

Commercial Arbitration and
Mediation.
Experience when it
counts.
• Joint venture, real estate, construction, energy,
technology and intellectual property, banking,
shareholder, partnership and M&A disputes
• Ad hoc, AAA, ADRIC, ICDR, LCIA,
ICC, ICSID
• Located at Arbitration Place, the
leading state of the art hearing facility

J. Brian Casey,
FCIArb.

Joel Richler,
FCIArb.

Marty Sclisizzi,
FCIArb.
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New privacy legislation
will further regulate AI
Canada has proposed new privacy legislation that would, among other things,
include specific requirements around the use of automated decision-making
systems and artificial intelligence, writes Elizabeth Raymer

NEW REGULATIONS proposed for artificial intelligence will affect how businesses
develop, use and commercialize AI tools.
In Canada, the federal government has
proposed new privacy legislation that would,
among other things, include specific requirements around the use of automated decision-making systems. In the European Union,
the European Commission proposed the
“first-ever legal framework on AI” and would
ban specific technology uses.

40

And in the United States, legislators are
trying to develop a federal privacy law similar
to the EU’s General Data Protection Regulation
to address its patchwork of state laws.

Reforming domestic privacy
legislation
In November, the federal government tabled
privacy legislation that would give individuals
greater control over their personal information.
Bill C-11, the Digital Charter Implementation

Act, would, if passed, enact two new acts: the
Consumer Privacy Protection Act and the
Personal Information and Data Protection
Tribunal Act, and amend other acts.
Wendy Mee, co-chair of the privacy group
at Blake, Cassels & Graydon LLP in Toronto,
describes Bill C-11’s requirements concerning
the use of automated decision-making
systems as “not overly onerous” to comply with
and primarily concerning transparency. It is
“making sure that you are explaining when
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you are using automated decision-making
systems to make predictions, recommendations or decisions, that people are aware of
that and that they have the right to request an
explanation of how their personal information
was used in that process.”
Under Quebec’s Bill 64, which would
amend several statutes in that province,
companies must provide “more specific
information at the time that the decision-making system is being used,” says Mee.
“The federal bill looks to be proposing
disclosures about the use of AI in the company’s privacy policies, whereas the Quebec bill
is proposing notice at or before the time of
processing [information], which in my mind
suggests even greater transparency because
no one reads the privacy policy,” she says.
One challenge of Bill C-11, if implemented as proposed, will be compliance
across the board, says Aaron Baer, a Toronto

provides a few questions to a consumer and
then issues a quick answer on whether he or
she is eligible to receive a service or product,
such as a mortgage.
Currently, at second reading, “it doesn’t
look like it will fly through and get passed,” as
proposed, says Mee. The delay could also be
because of the significantly higher fines the
CPPA would impose.

Europe’s GDPR and the new AI
framework
Under the GDPR, there were already rules
around automated decision-making, says
Mee. “It’s similar to what’s been proposed in
Canada in terms of transparency, but it goes
much further and gives individuals the right
not to be subject to a decision based solely on
automated processing if it has a significant
impact on the individual.”
The GDPR “is more robust than what’s

“It’s not just about updating your
privacy policy, … it goes back to privacy
by design and really understanding your
business’s data flow.”
Aaron Baer, Renno & Co.
partner in Renno & Co., a Montreal-based
law firm focussing on startup and emerging
technology law.
“If I’m running any [kind] of platform
that can be used by anyone in the world,
I may be collecting data from people all
over the place, and each of these places has
different legislation,” he says, noting the
various provincial regimes and patchwork of
laws across the U.S. as well.
Bill C-11’s definition of an automated
decision system is also expansive, Baer
says. In essence, it includes “any technology
that assists or replaces the judgment of
human decision-makers.” The definition
could consist of a digital questionnaire that

proposed in Canada,” she says, and with
more of the accountability requirements
that the federal privacy commissioner has
recommended.
On April 21, the European Commission
published its Regulatory framework proposal
on Artificial Intelligence, which protected
individual rights. There is now a category
of AI tools that would be prohibited. For
example, so-called “manipulative AI” is used
to manipulate human behaviour through
“social scoring.” This process involves creating
a score based on an individual’s behaviour
that can affect their ability to access services.
Another category in the new framework is
high-risk AI, “which is not outright prohib-

EU’S FIRST LEGAL
FRAMEWORK ON AI
address risks
specifically created
by AI applications
propose a list
of high-risk
applications
set requirements for AI systems for
high-risk applications
define obligations for AI users and
providers of high-risk applications
propose a conformity assessment
before the AI system is put into service
or on the market
propose enforcement after such an AI
system is in the market
propose a governance structure at
European and national levels
Source: European Commission Regulatory
framework proposal on Artificial Intelligence

ited but subject to heightened requirements
to make sure that the appropriate checks and
balances are in place,” Mee says.
The AI systems identified as high-risk
include technology used in:
• Critical infrastructures (e.g. transport)
that could put the life and health of citizens at risk;
• Educational or vocational training that
may determine the access to education
and professional course of someone’s life
(e.g. scoring of exams);
• Safety components of products (e.g. AI
application in robot-assisted surgery);
• Employment, workers management and
access to self-employment (e.g. CV-sorting
software for recruitment procedures);
• Essential private and public services (e.g.
credit scoring denying citizens opportunity to obtain a loan);
• Law enforcement that may interfere with
people’s fundamental rights (e.g. evaluation of the reliability of evidence);
• Migration, asylum and border control
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SEVEN GUIDING
PRINCIPLES FOR
MEANINGFUL CONSENT

“If passed, it’s going to have a massive
impact on businesses globally because
you’re going to have to design your AI
systems to meet those requirements.”
Wendy Mee, Blake, Cassels & Graydon LLP
management (e.g. verification of the
authenticity of travel documents);
• Administration of justice and democratic processes (e.g. applying the law to
a concrete set of facts).

Union, “if passed, it’s going to have a massive
impact on businesses globally, because you’re
going to have to design your AI systems to
meet those requirements, even if you’re not
located in Europe,” Mee says.

1

Emphasize key elements

2

Allow individuals to control the level
of detail they get and when

3

Provide individuals with clear
options to say “yes” or “no”

4

Be innovative and creative in
consent processes

5

Consider the consumer’s
perspective

6

Make consent a dynamic and
ongoing process

7

Be accountable: Stand ready to
demonstrate compliance

Source: Office of the Privacy Commissioner of Canada

a unified privacy regime, but there are still
deviations among member states.
“It’s a laudable goal, and I think businesses
would welcome any type of harmonization of
the privacy legislation because it’s becoming
so challenging to know everything about every
place,” she says. In the meantime, “a lot of states
are making their own laws to cover the gaps.”

Planning for change
The high-risk category may include AI
tools used in self-driving cars, for example,
or biometric identification systems used in
public spaces. Technologies in this category
would go through an intense assessment
before being implemented.
AI systems with specific transparency obligations would be of limited risk. These would
include chatbots used for getting customer
service on a website, for example, where users
would be made aware that they were interacting with a machine and could decide to
continue or not.
Although the proposed rules apply to any
AI system developed or used in the European
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An American patchwork
In one of the first popular votes on privacy
regulation in the past year, California voters
backed a ballot measure that created the first
bespoke U.S. data protection agency and
harmonized the state with the EU’s GDPR.
Yet unlike Canada, which passed the Personal
Information Protection and Electronic
Documents Act (PIPEDA) in 2016, the
United States has no federal privacy legislation applying to all businesses.
“Colleagues I chat with in the U.S. are
skeptical” that the federal government
will develop such legislation, Mee says.
Europeans meant for the GDPR to provide

Companies should keep privacy rights in
mind when designing and bringing tools,
algorithms, and products to market, says Baer.
Businesses should also start to think now
about changes they may have to make. That’s
not just about updating a privacy policy, but
about “privacy by design, and really understanding your business’s data flow. Where
does the information go? Where did you get it
from? Who has access to it?
“You’ve got to take a real look at that,” Baer
says, “because what [the government is]
going to look to at the end of the day is what’s
happening in reality, not just what you said
you were doing.”
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In today’s fast-paced innovation economy,
companies with a strong portfolio of strategic
intellectual property rights are leading the way.
Smart & Biggar’s award-winning IP team
has helped the most successful companies
in Canada and around the world protect,
enforce and leverage IP rights to grow their
business. Combining unparalleled IP expertise
with a commercially strategic approach, we
help companies safeguard creativity, exploit
innovations and dominate in their markets.

The smart choice for IP protection,
enforcement and strategy•

smartbiggar.ca
Smart & Biggar services are provided by the law firm Smart & Biggar LLP and the patent and trademark agency Smart & Biggar IP
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Building brand
business through
smart IP
Intellectual property lawyers say small and mediumsize enterprises should focus on IP from the start,
writes Zena Olijnyk
MOST ENTREPRENEURS and small and
medium business owners understand that
their intellectual property — those intangible
assets such as ideas, content, brands, reputation, designs, confidential information — is
valuable. However, businesses often don’t
realize how important it is to protect this IP
through securing rights to ensure the smooth
running of their business.

Once that happens, the more prominent,
established players who have IP assets start
to get bothered by the upstart, and some,
especially those in the U.S., “tend to be a lot
more aggressive.”
And that’s when the small or medium
business or entrepreneur gets the “cease and
desist” letter, and they now “have to react
rather than having been proactive on their

“Almost every small business
undervalues its intangible assets.
Often, they only worry about IP when
something goes wrong,”
Brigide Mattar, Smart & Biggar
“Almost every small business undervalues
its intangible assets,” says Brigide Mattar,
partner and patent agent at Smart & Biggar
in Montreal. While they understand that what
they have or do is unique, “often, they only
worry about IP when something goes wrong.”
Typically, “and this is the sad part,” Mattar
says, “you’ll have a company that is small and
not hitting the radar yet — and then they
start commercializing and getting bigger.”
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IP in the first place.” It often takes this kind
of wake-up call for SMEs to realize that they
should have started on the road to protecting
their IP a lot earlier in their business development, Mattar says.
A significant portion of the business value
of early-stage companies relates to IP and
intangibles, she says, adding that “when
properly used, IP rights can unlock value
from these intangibles.”

It’s not necessarily a case of having to do
everything at once, Mattar says. Yet IP can
help drive revenues and support the business
with a strategy that includes IP rights protection, whether it is trademark, patents, copyright or trade secrets.
Having a solid IP strategy in place can
also become very important when looking
for financing or selling the company, Mattar
says, because one of the first things a savvy
investor or buyer is looking for risk, including
IP risk.
Trent Horne, a partner with Aird & Berlis
LLP, adds that pretty much all SMEs “own
intellectual property whether they know it
or not.”
However, the challenge is that “not all
business owners have a clear understanding
of what IP is, or even know what they own.”
He points out that something as simple as
confidential information such as customer
lists, pricing plans and strategies are as much
IP as trademarks, logos and the design or
look of a product.
As for information such as trade secrets,
Horne says protecting IP is often devising an
employment contract that adequately protects
secret business information, which could give
competitors an edge if an employee were to
leave one place to work at another. Company
protocols and employee education are essential to protect these trade secrets.
“Businesses are well served by having
good employment agreements that reinforce
obligations of confidentiality and minimize
unauthorized disclosure.
At Oyen Wiggs in Vancouver, Jayde Wood
says that business owners generally understand that they need to protect a trademark
or brand or design or get a patent for their
technology. But they often feel that whatever
money they have on hand is better used in
running and growing the business. “It’s an ‘I’ll
get around to it attitude,’ and they don’t realize
how much of what they have and do relies on
their branding, or design, or technology.”
Wood, who specializes in industrial
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design and trademark protection, notes
that many business owners understand the
importance of their name or brand and will
often try to register their trademarks themselves. However, she says that registering
and clearing a trademark is trickier than
you might think, and SMEs are more likely
to fare better if they are guided through the
process by IP experts. “Yes, there is a cost to
developing your IP, but in the end, it is likely
worth it, and cheaper, to go this route.”
One example of understanding the
value of trademark IP, she says, is realizing its geographical nature. Registering
a trademark in Canada does not guarantee
protected rights outside of Canada or that
you are not infringing on the rights of those

TYPES OF INTELLECTUAL PROPERTY RIGHTS (IP)
Trademarks

Patents

Industrial
Designs

Copyright

Protect brands,
identifies
businesses, goods
and services
and distinguishes
them from those of
competitors.

Protect inventions
and how a product
works.

Protect how a
product looks.

Protect original
and creative
works.

Potentially
perpetual

20 years
from filing

(usually) 15 years
from filing

Author’s life
+50 years
Source: Smart & Biggar
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WHY REGISTER
A TRADEMARK
Enforceability.
A registered trademark
can be enforced
throughout Canada, and is
easier to enforce than an
unregistered trademark.
Value. The value of a company is tied to
customer goodwill in its branding.
Notice and avoidance of conflicts. A
registered trademark will appear in the
Trademarks Register
Protection. The Canadian Intellectual
Property Office should refuse to register
a similar application.
Securing Internet Domain Names.
A trademark registration can assist in
acquiring or protecting a domain name.
Foreign Rights. A Canadian trademark
registration can be used to seek
registration of the trademark in some
foreign countries.
Source: Oyen Wiggs Green & Mutala LLP

who have the same trademark in other parts
of the world.
“You need to prepare for future growth
in other markets but understanding if your
trademark here will work outside Canada,”
she says. “The last thing you want to do
is make a name or branding change.” She
notes that with Canada’s participation in the
Madrid Protocol on trademark law, businesses and innovators have the chance to
obtain trademark protection in more than
100 countries with one application.
Wood also notes that Canada is now part of
the International Madrid Protocol on trademark law. “So again, you can obtain international trademark protection with one application,” Wood says. It offers businesses and
innovators the possibility of obtaining trademark protection in more than 100 countries.
Another recently launched tool in Canada
to help small businesses secure a trademark
to protect their brands in online retail behe-
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moth Amazon’s IP Accelerator program.
Available to any brand selling in Amazon’s
stores, IP Accelerator connects Canadian
SMEs with a network of law firms across the
country charging reduced, pre-negotiated
rates on critical services.
To date, the list of participating firms
includes Bereskin & Parr LLP, Brouillette
Legal Inc., Chari Prenol Slaney & Turco,
Clancy PC, JZC Intellectual Property Law,
Kestenberg Siegal Lipkus LLP, Palmer IP,
and Ridout & Maybee LLP.
Participating businesses can access
Amazon’s brand protection tools months
before their trademark registration is issued,
a process that can take well over two years in
Canada. The accelerator program connects
SMEs with lawyers to draft trademark applications. Those who are part of Amazon’s
brand registry can also benefit from

Amazon’s automated, data-driven protections that proactively remove suspected
infringing or inaccurate content, as well
as tools that enable brands to report any
suspected infringement.
Dean Palmer, the managing partner of
Palmer IP, Canada, says tapping into the
brand registry of Amazon can be an essential tool in protecting trademarks, something that has become crucial as the internet
turns the entire world into a market for
products. Palmer adds that those who are
part of Amazon’s brand registry can also
benefit from Amazon’s automated, datadriven protections that proactively remove
suspected infringing or inaccurate content,
as well as tools that enable brands to report
any suspected infringement.
Janice Bereskin at Bereskin & Parr says
that “start-up businesses and entrepreneurs
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are so focused on getting the business going,
they often don’t think about protecting
their intellectual property, and specifically
their trademark.”
Bereskin says that these firms “come to
us when they get into boiling water and
discover that they have a problem with their
name, or someone has sent a demand letter
and realized that they need to have some
extra protection.” Working with Amazon’s
IP accelerator to help companies with their
trademark protection in Canada and take
part in its brand registry program is something Bereskin thinks can help solve some of
these issues.
Jerry Chen, the founder of JZC Intellectual
Property Law, says businesses don’t always
prioritize trademark protection in the same

“Start-up businesses and
entrepreneurs are so focused on
getting the business going, they often don’t
think about protecting their intellectual
property, and specifically their trademark,”
Janice Bereskin, Bereskin & Parr
way as, for example, patents. But copyright
infringement and counterfeiting can be a big
problem in the online world that Amazon
provides to retailers. Their name and brand are
often their most important asset. “So, having a
registry that works in concert with a trademark

application can help protect those rights.
“If it were up to me, and I always advise my
clients on this, is that trademark IP is really
one of the first things that they should consider
because it’s so integral to aspects of their business, and the cost is relatively reasonable.”
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The pandemic and
reshaping firms
A historical opportunity to address systemic barriers
cannot be allowed to put to waste as we regroup
OUR WORLD turned upside down in 2020!
As the COVID-19 pandemic grasped
the world, it shone a spotlight on gender
inequality and systemic racism. As the world
navigated tremendous societal upheaval and
tragedy, I questioned my personal beliefs,
biases and privileges as many others did. I
wanted to understand the intersectionality
of lived experiences that disproportionally
impacted women, Black and Indigenous
people and people of colour and use the
upheaval and reflection to advance women in
the legal profession.
The profession recognizes that women
in leadership roles are integral to business
success, financial performance, and corporate

leadership skills and goals through coaching
and training, finding role models and sponsors, creating inclusive leadership structures,
and promoting women to leadership in law
firms and the profession.
Based on the LSUC database as of Aug. 3,
2012, the Justicia Guide reported that only 7
per cent of partners in private practice were
women. The 2020 Law Society of Ontario
Annual Report, released on May 6th, 2020,
reports that women represent 11.16 per cent
of lawyers in private practice (sole owner and
partners) and 26.47 per cent of partners in
private practice.
While women leaders made inroads into
law leadership since 2012, these advances have

The COVID-19 pandemic has … taught
a profession entrenched in tradition that
modernization and effective change is possible.
culture. Having different leadership styles
and perspectives will better address client
needs and reflect society as a whole.
In February 2013, Ontario’s Law Society of
Upper Canada developed the Justicia Guide
to Women’s Leadership in Law Firms. The
Justicia Guide identified challenges facing
women in leadership, including leadership
fatigue, work-life balance, systemic biases
and attitudes, compensation, tokenism, law
firm culture and politics, and lack of access to
mentors and sponsors. This list is dishearteningly similar to what women still face in law in
2021, exacerbated by the COVID-19 pandemic.
The Justicia Guide also identified strategies to overcome the challenges both for
women and law firms, including developing

occurred at a glacial pace. But perhaps there is
hope and opportunity to accelerate the advancement of women into law firm leadership.
The COVID-19 pandemic has created challenges for practising law, accessing justice,
engaging with clients, and managing additional duties of home life (childcare/eldercare/
education). However, as we move through the
COVID-19 pandemic, we see a renewed focus
on wellness and work-life balance, lawyer
engagement, and commitment to equity,
diversity, and inclusion as critical elements of
law firm culture.
The COVID-19 pandemic has also taught
a profession entrenched in tradition that
modernization and effective change is
possible. The COVID-19 pandemic broke

the “facetime” model for law practice within
days, and at most, weeks. It is now clear that
lawyers can work from home productively
and profitably; we are and have been for 15
months. With these benefits, though, comes
increased stress and juggling home and
professional responsibilities.
Former Supreme Court Chief Justice
Beverley McLachlin encouraged the attendees
at the Canadian Lawyer 2021 Women in Law
Summit in February 2021 to think about
equality for all in our discussions. She said,
“we are at a time when many of the ideas
and institutions that we took for granted are
unravelling. Something will have to take its
place. The wounds will have to be knit up. A
new society, a different society will emerge.”
The opportunity the COVID-19 pandemic
offers to reshape law firm leadership cannot
be allowed to slip through our fingers. The
COVID-19 pandemic has highlighted the
responsibilities of families, caring for one
another and building strong communities.
Continued flexible and WFH options, implementation of equity, diversity and inclusion
policies, focus on authentic leadership, and
opportunities for promotion and advancement increases the bottom line, meets client
demands, and allows women to lead in law.
Acknowledgement and acceptance by law
firm leadership that there are many effective,
productive and profitable ways to lead and
that the solution is not for women to adopt the
male leadership qualities is vital to increasing
equality and women in law leadership.
Change can (and must) happen and at a
pace never before experienced! Women and
men in leadership positions are ideally situated to advocate for the benefits of inclusive
leadership and embrace women in law leadership in our post-pandemic society.
Jacquelyn Stevens will be speaking at the
Women in Law Leadership Forum on Sept.
9th. Visit canadianlawyermag.com/events
for more information.
Jacquelyn Stevens is a partner with Willms &
Shier Environmental Lawyers, a Certified Specialist
in Environmental Law with the Law Society of
Ontario, and past president of the Women’s
Law Association of Ontario.
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NOV. 25, 2021 • ONLINE

CALL FOR NOMINATIONS
Nominations are now open for the 2021 edition of Lexpert Rising Stars: Leading Lawyers Under 40 –
the perfect chance to recognize the exceptional, young lawyers working in law firms, in-house
departments, government and academia.
To be eligible, nominees must have been born no earlier than 1981.
The nomination deadline is July 9, 2021 at midnight EST.
The winners will be revealed and celebrated at the Young Lawyers Summit virtual
event on Nov. 25 and featured prominently in a Lexpert Special Edition in December.
To nominate or learn more, visit

risingstarscanada.com
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